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The IRS recently issued final regulations that impose new tax reporting requirements with respect to
certain "reportable transactions." The regulations are intended to force the disclosure of potentially
abusive tax shelters, but are so broadly written that they may require the reporting of routine
contract transactions that have confidentiality restrictions.

Under the new regulations, a reportable confidential transaction is one in which the taxpayer's
disclosure of the tax treatment or tax structure of the transaction is limited in any manner by an
express or implied understanding or agreement with or for the benefit of any person who makes or
provides a statement to the taxpayer as to the potential tax consequences that may result from the
transaction. A participant in a reportable confidential transaction is required to report the
transaction on IRS Form 8886 with its annual federal income tax return for the year in which the
transaction occurs.

For example, if a statement as to tax consequences is made about a contract, or the contract itself
contains a tax gross up clause or some other provision relating to the tax consequences of the
transaction, the agreement is a reportable transaction if the parties are restricted from disclosing
information about the tax treatment and tax structure of the transaction. This would be the case if
the contract also has a general confidentiality clause, under which the terms of the agreement are
confidential information. If parties enter into a separate Confidentiality Agreement and then discuss
the tax consequences of a transaction that is later consummated, that transaction may be reportable
even if there is no statement as to tax consequences in the final agreement.

To avoid this, the scope of the confidentiality provision could be limited to the underlying financial
terms of the transaction. If a confidentiality provision is drafted so as to allow the disclosure of the
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tax treatment and tax structure of the transaction, then the transaction will not be a reportable
confidential transaction, and the participant will generally not be required to file Form 8886. The
benefits of avoiding the filing of Form 8886 with the IRS should be weighed against the loss of
confidentiality for the tax-related information.

To make clear that disclosure of tax treatment and tax structure is permitted, one should add
language based on the new regulations' presumption that a transaction is not a reportable
confidential transaction if the participant otherwise required to report is authorized in writing to
disclose tax-related information.

It is not clear the IRS intended these regulations to apply to transactions simply because they are
subject to confidentiality restrictions. The potential for tax abuse is remote. Hopefully, the IRS will
modify the regulations. Until that happens, parties to agreements should evaluate confidentiality
provisions, or prepare to file Form 8886 with the IRS on reportable confidential transactions. If a
transaction is reportable, then material advisors on the transaction may have an obligation to create
and maintain a list of certain information about the transaction and the participants and disclose
that information to the IRS upon request.
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[ 4830- 01- p] Publ i shed March 4, 2003
DEPARTMENT OF THE TREASURY

I nt ernal Revenue Service

26 CFR Parts 1, 20, 25, 31, 53, 54, 56, 301, and 602

[ TD 9046]

RI'N 1545- AX81; 1545-BB49; 1545-BB50; 1545-BB48; 1545-BB53;
1545- BB51; 1545-BB52; 1545- AW6; 1545- AX79

Tax Shelter Regul ations

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Fi nal regul ations.

SUMVARY: These reqgulations finalize the rules relating to the
filing by certain taxpayers of a disclosure statement with
their Federal tax returns under section 6011(a), the rules
relating to the registration of confidential corporate tax
shel ters under section 6111(d), and the rules relating to the
i st mai ntenance requirenments under section 6112. These
regul ati ons affect taxpayers participating in reportable
transactions, persons responsible for registering confidential
corporate tax shelters, and organi zers and sellers of
potentially abusive tax shelters.

DATES: Effective Date: These regul ations are effective

February 28, 2003.

Applicability Date: For dates of applicability, see

§1.6011-4(h), §20.6011-4(b), §25.6011-4(b), §31.6011-4(b),



§53. 6011-4(b), §54.6011-4(b), §56.6011-4(b), §301.6111-2(h),
and 8301.6112-1(j).
FOR FURTHER | NFORMATI ON CONTACT: Tara P. Volungis or Charlotte
Chyr, 202-622-3070 (not a toll-free nunber).
SUPPLEMENTARY | NFORMATI ON:
Paperwor k Reducti on Act

The coll ections of information contained in these final
regul ati ons have been reviewed and approved by the O fice of
Managenment and Budget in accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under control nunmbers 1545-
1685, 1545-1687, and 1545-1686. Responses to these
coll ections of information are mandatory. Form 8886,
“Reportabl e Transaction Disclosure Statenent”, reflects the
coll ection of information relating to the discl osure of
reportable transactions for the regulations under 81.6011-4,
and was approved by OVB under control nunber 1545-1800. Form
8264, “Application for Registration of a Tax Shelter”,
reflects the collection of information relating to the
registration of tax shelters for the regul ations under
8301.6111-2 and 8301.6111-1T, and was approved by OVB under
control nunber 1545-0865.

An agency nmay not conduct or sponsor, and a person i s not

required to respond to, a collection of information unless the
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coll ection of information displays a valid OVMB control nunber
assigned by the O fice of Managenent and Budget.

The estimated annual burden per respondent/recordkeeper
for the collection of information in 81.6011-4 will be
reflected on Form 8886. The estimated annual burden for the
collection of information in Form 8886 is 3,770 hours and the
esti mated nunber of respondents/recordkeepers is 500. The
esti mated annual burden per respondent/recordkeeper for the
collection of information in 8301.6111-2 is reflected on Form
8264. The estimted annual burden for the collection of
information in Form 8264 is 14,382 hours and the estimted
nunmber of respondents/recordkeepers is 350. The estimated
annual burden per recordkeeper for the collection of
information in 8301.6112-1 is 100 hours and the estimted
nunmber of recordkeepers is 500.

Comrents concerning the accuracy of these burden
esti mates and suggestions for reducing these burdens should be

sent to the Internal Revenue Service, Attn: |IRS Reports
Cl earance O ficer, WCAR MP: T: T: SP, Washi ngton, DC 20224, and
to the O fice of Management and Budget, Attn: Desk Officer for

t he Departnment of the Treasury, O fice of Information and
Regul atory Affairs, Washington, DC 20503.

Books and records relating to these coll ections of
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information nust be retained as |long as their contents nay
become material in the adm nistration of any internal revenue
law. Generally, tax returns and tax return information are
confidential, as required by 26 U S.C. 6103.

Backgr ound

Thi s docunent anends 26 CFR part 1 to provide rules
relating to the disclosure of reportable transactions by
certain taxpayers on their Federal tax returns under section
6011, and al so anmends 26 CFR parts 20, 25, 31, 53, 54, and 56
to provide rules for purposes of estate, gift, enploynent, and
pensi on and exenpt organi zations excise taxes requiring the
di scl osure of listed transactions by certain taxpayers on
t heir Federal tax returns under section 6011. This docunent
amends 26 CFR part 301 to provide rules regarding the
registration of confidential corporate tax shelters under
section 6111(d) and rules relating to the |ist maintenance
requi renments under section 6112.

On February 28, 2000, the IRS issued tenporary and
proposed regul ati ons regardi ng sections 6011, 6111, and 6112
(TD 8877, REG 103735-00; TD 8876, REG 110311-98; TD 8875, REG
103736-00) (the February 2000 regul ations). The February 2000

regul ati ons were published in the Federal Register (65 FR

11205, 65 FR 11269; 65 FR 11215, 65 FR 11272; 65 FR 11211, 65
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FR 11271) on March 2, 2000. On August 11, 2000, the IRS

i ssued tenporary and proposed regul ations nodifying the rules
under sections 6011, 6111, and 6112 (TD 8896, REG 103735- 00,
REG 110311-98, REG 103736-00) (the August 2000 regul ations).
The August 2000 regul ati ons were published in the Federal

Regi ster (65 FR 49909, 65 FR 49955) on August 16, 2000. On
August 2, 2001, the IRS issued tenporary and proposed
regul ati ons nodi fying the rules under sections 6011 and 6111
(TD 8961, REG 103735-00, REG 110311-98) (the August 2001

regul ations). The August 2001 regul ati ons were published in

t he Federal Register (66 FR 41133, 66 FR 41169) on August 7,
2001. On June 14, 2002, the IRS issued tenporary and proposed
regul ati ons nodi fying the rules under sections 6011 and 6111
(TD 9000, REG 103735-00, REG 110311-98) (the June 2002

regul ations). The June 2002 regul ations were published in the
Federal Register (67 FR 41324, 67 FR 41362) on June 18, 2002.
On Oct ober 17, 2002, the IRS issued tenporary and proposed
regul ati ons nodi fying the rul es under sections 6011, 6111, and
6112 (TD 9017, REG 103735-00, REG 154117-02, REG 154116-02,
REG 154115- 02, REG 154429-02, REG 154423-02, REG 154426-02,
REG 110311-98; TD 9018, REG 103736-00) (the October 2002
regul ati ons). The October 2002 regul ati ons were published in

t he Federal Register (67 FR 64799, 67 FR 64840; 67 FR 64807,

-5-



67 FR 64842) on October 22, 2002. On Decenber 11, 2002, and
on January 7, 2003, the IRS and Treasury Departnent held a
public hearing on these regulations. Witten and el ectronic
comments responding to the tenporary regul ati ons and the

noti ces of proposed rul emaki ng were received. After
consideration of all the statenents and coments, the proposed
regul ati ons are adopted as anended by this Treasury deci sion,
and the correspondi ng tenporary regul ati ons are renmoved. The
revi sions are di scussed bel ow.

Expl anati on and Summary of Comments

1. | n Gener al

These regul ations finalize the rules for disclosure of
reportable transactions, registration of confidential
corporate tax shelters, and |ist maintenance of potentially
abusive tax shelters. Sections 20.6011-4, 25.6011-4, 31.6011-
4, 53.6011-4, 54.6011-4, 56.6011-4, and 301.6111-2 finalize
each correspondi ng proposed regulation with few, if any,
changes. Sections 1.6011-4 and 301.6112-1 nmodify and finalize
each correspondi ng proposed regul ati on.

The I RS and Treasury Departnment received numerous
comments relating to the October 2002 tenporary regul ati ons
regardi ng di scl osure under 81.6011-4T and |ist maintenance

under 8301.6112-1T. AlIl coments were reviewed thoroughly.

-6-



In particular, the IRS and Treasury Departnent reviewed the
comentators’ suggested clarifications to the rules pertaining
to | oss transactions and transactions with a significant book-
tax difference, and to the rules pertaining to who nust

di scl ose transactions under section 6011. The IRS and
Treasury Departnent also focused specifically on the coments
relating to the rules pertaining to materi al advisors and the
rules pertaining to the persons who nust be included on |ists
under section 6112. In response to the comentators’
suggested clarifications, the final regulations have been
revised to tailor nore narrowly the scope of the transactions
for which disclosure and mai ntenance of information under
sections 6011 and 6112 is required. The major changes to the
regul ati ons are descri bed bel ow.

2. Section 6011--Participants

The definition of participation has been clarified in the
final regulations. Reporting of transactions by R Cs and
reporting of certain |easing transactions have been excl uded
fromthe requirenments under 81.6011-4, provided that the
transactions are not |listed transactions.

3. Section 6011—-Confidential Transactions

A confidential transaction is a transaction that is

of fered under conditions of confidentiality. The regulations
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generally provide a presunption of non-confidentiality if the
t axpayer receives witten authorization to disclose the tax
treatment and tax structure of the transaction. Sone
comment at ors suggested the foll owi ng changes to the
regulations: (1) clarification regarding when the witten

aut hori zation to disclose has to be effective, (2)
clarification regardi ng whether proprietary transactions are
confidential if there is a witten authorization to disclose,
and (3) an exception for certain merger and acquisition
transactions. In response to those coments, the IRS and
Treasury Departnent have nade nodifications to the factors for
a confidential transaction in the final regul ation.

The final regulations delete the clarification, under the
definition of a confidential transaction for purposes of both
section 6011 and section 6111, that a privilege held by the
t axpayer does not cause a transaction to be confidential. The
| RS and Treasury Department believe that this clarification is
not necessary because the attorney-client privilege (or the
confidentiality privilege of section 7525(a)) does not affect
whet her a transaction is confidential. A claimof privilege
does not restrict the taxpayer’s ability to disclose the tax
treatment or tax structure of a transaction.

4. Section 6011—-Transactions with Contractual Protection
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Comrent ators indicated that it is inappropriate to
require the reporting of a transaction for which the taxpayer
obtains tax insurance. Oher comrentators suggested that the
contractual protection factor would require the reporting of
numer ous non-abusive types of transactions, such as legitimte
busi ness transactions with tax indemities or rights to
term nate the transaction in the event of a change in tax |aw.
In response to these coments, the IRS and Treasury Depart nent
changed the focus of the contractual protection factor to
whet her fees are refundable or contingent. However, if it
cones to the attention of the IRS and Treasury Departnent that
ot her types of contractual protection, including tax insurance
or tax indemities, are being used to facilitate abusive
transactions, changes to the regulations will be consi dered.

5. Section 6011—-Loss Transactions

Many comrent ators suggested that the | oss transaction
factor was over broad and woul d require disclosure of a
significant nunber of transactions occurring in the ordinary
course of business. |In response to these comrents, exceptions
to the loss transaction factor will be issued in separate
publ i shed gui dance.

6. Section 6011—Transactions with a Significant Book-Tax
Di fference

The I RS and Treasury Departnent received many conments on
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the use of U S. GAAP, the manner in which gross assets are to
be cal cul ated, and the potential exclusion of itens for
pur poses of the book-tax difference factor. |In response, the
final regulations revise the book-tax difference factor to
provide that if a taxpayer in the ordinary course of its
busi ness keeps books on a basis other than U S. GAAP and does
not use U. S. GAAP for any purpose, then the taxpayer may
determ ne the treatnment of a book item by using the books
mai nt ai ned by the taxpayer, provided the books are kept on the
sane basis consistently fromyear to year. |In addition, the
final regulations increase the requisite gross asset anmount to
$250 million or nmore and specify that the ampbunt of gross
assets is determ ned by ascertaining whether the gross assets
equal ed or exceeded $250 mllion for book purposes at the end
of any financial accounting period that ends with or within
the entity’ s taxable year in which the transaction occurs.

In response to coments that the scope of the book-tax
difference factor was over broad, the IRS and Treasury
Depart nent have revised the exceptions to this factor. The
exceptions to the book-tax difference factor have been renoved
fromthe regulations and will be issued in separate published
gui dance.

7. Section 6011—- Form 8886
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Taxpayers will disclose reportable transactions under the
final regulations on Form 8886. Reportable transactions
entered into on or after January 1, 2003, and prior to
February 28, 2003, for which the taxpayer does not choose to
apply the final regul ations, nmay be disclosed on Form 8886 or
as provided in 81.6011-4T(c) as published in the Federal
Regi ster (67 FR 41324) on June 18, 2002. Form 8886 will allow
t axpayers to aggregate substantially simlar transactions on
one form for disclosure purposes.

8. Section 6112

Comrent ators requested clarification on the definition of
a material advisor and the threshold fee requirement. In
response to those coments, the final regulations provide that
a person is a material advisor if the person is required to
regi ster a transaction under section 6111, or the person
receives at least a mninumfee with respect to the
transaction and makes a tax statenent to certain taxpayers.
In addition, the IRS and Treasury Departnment have clarified
that fees are defined as all fees for services for advice
(whet her or not tax advice) or for the inplenentation of a
transaction that is a potentially abusive tax shelter.

In the final regulations, the IRS and Treasury Depart nent

have clarified that the procedures for asserting a privilege
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claimapply to information required to be maintained in
8301.6112-1(e)(3)(i)(l) that m ght be privileged. This change
reflects the RS and Treasury Department's belief that the
ot her information covered by these regulations is not
privileged. These procedures neither expand nor contract the
scope of itenms that may be privileged.
Ef fective Date

Regul ations 881.6011-4, 20.6011-4, 25.6011-4, 31.6011-4,
53.6011-4, 54.6011-4, 56.6011-4, 301.6111-2, and 301.6112-1
apply to transactions entered into on or after February 28,
2003.
Speci al Anal yses

It has been determ ned that this Treasury decision is not
a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required.
It al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U.S.C. chapter 5) does not
apply to these regulations. It is hereby certified that the
collection of information in these regulations will not have a
significant econom c inpact on a substantial nunber of small
entities. Wth regard to disclosure and registration, this
certification is based upon the fact that the time required to

prepare or retain the disclosure or registration is not
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l engthy and will not have a significant inpact on those smal
entities that are required to provide disclosure or to
register. Wth regard to list maintenance, this certification
i s based upon the fact that the nunber of respondents is
smal |, those persons responsible for maintaining the |ist
described in the regulations are principally sophisticated
busi nesses, including accounting firms and law firns, and very
few respondents, if any, are likely to be small businesses.
Therefore, a Regulatory Flexibility Analysis under the
Regul atory Flexibility Act (5 U S.C. chapter 6) is not
required. Pursuant to section 7805(f) of the Internal Revenue
Code, the notice of proposed rul emaki ng precedi ng these
regul ati ons was submtted to the Chief Counsel for Advocacy of
the Smal|l Business Adm nistration for coment on their inpact
on small business.
Drafting Information

The principal authors of these regulations are Tara P.
Vol ungi s and Charlotte Chyr of the Ofice of the Associate
Chi ef Counsel (Passthroughs and Special |ndustries). However,
ot her personnel fromthe IRS and Treasury Depart ment
participated in their devel opnent.
Li st of Subjects

26 CFR Part 1

-13-



| ncone taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 20

Estate tax, Reporting and recordkeeping requirenents.

26 CFR Part 25

G ft taxes, Reporting and recordkeepi ng requirenments.

26 CFR Part 31

Empl oynent taxes, |Incone taxes, Penalties, Pensions,
Railroad retirement, Reporting and recordkeepi ng requirenents,
Soci al security, Unenployment conpensati on.

26 CFR Part 53

Exci se taxes, Foundations, |Investnents, Lobbying,
Reporti ng and recordkeepi ng requirenents.

26 CFR Part 54

Exci se taxes, Pensions, Reporting and recordkeepi ng
requi renents.

26 CFR Part 56

Exci se taxes, Lobbying, Nonprofit organi zations,
Reporti ng and recordkeepi ng requirenents.

26 CFR Part 301

Adm ni strative practice and procedure, Enploynent taxes,
Estate taxes, Excise taxes, G ft taxes, |Incone taxes,
Penal ti es, Reporting and recordkeepi ng requirenents.

26 CFR Part 602

-14-



Reporting and recordkeepi ng requirenments.
Adoption of Amendnents to the Regul ations

Accordingly, 26 CFR parts 1, 20, 25, 31, 53, 54, 56, 301,
and 602 are anended as fol |l ows:
PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues
to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6011-4 is added to read as foll ows:

81.6011-4 Requirenment of statenent disclosing participation in

certain transactions by taxpayers.

(a) In general. Every taxpayer that has participated, as

described in paragraph (c)(3) of this section, in a reportable
transaction within the nmeani ng of paragraph (b) of this
section and who is required to file a tax return nust attach
to its return for the taxable year described in paragraph (e)
of this section a disclosure statenent in the form prescribed
by paragraph (d) of this section. The fact that a transaction
is a reportable transaction shall not affect the |egal

determ nati on of whether the taxpayer’s treatnent of the
transaction i s proper.

(b) Reportable transactions— (1) In general. A reportable

transaction is a transaction described in any of the
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par agraphs (b)(2) through (7) of this section. The term

transaction includes all of the factual elenents relevant to

t he expected tax treatnment of any investnment, entity, plan, or
arrangenent, and includes any series of steps carried out as
part of a plan. There are six categories of reportable
transactions: listed transactions, confidential transactions,
transactions with contractual protection, |oss transactions,
transactions with a significant book-tax difference, and

transactions involving a brief asset hol ding period.

(2) Listed transactions. A listed transaction is a
transaction that is the sane as or substantially simlar to
one of the types of transactions that the Internal Revenue
Service (IRS) has determ ned to be a tax avoi dance transaction
and identified by notice, regulation, or other form of
publ i shed gui dance as a |isted transaction.

(3) Confidential transactions— (i) ILn general. A

confidential transaction is a transaction that is offered to a
t axpayer under conditions of confidentiality. A transaction
is considered offered to a taxpayer under conditions of
confidentiality if the taxpayer’s disclosure of the tax
treatment or the tax structure of the transaction is |imted
in any manner by an express or inplied understanding or

agreenent with or for the benefit of any person who makes or
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provi des a statement, oral or witten, to the taxpayer (or for
whose benefit a statenent is made or provided to the taxpayer)
as to the potential tax consequences that may result fromthe
transacti on, whether or not such understandi ng or agreenment is
legally binding. A transaction also will be considered
offered to a taxpayer under conditions of confidentiality if

t he taxpayer knows or has reason to know that the taxpayer’s
use or disclosure of information relating to the tax treatnment
or tax structure of the transaction is limted in any other
manner (such as where the transaction is clained to be
proprietary or exclusive) for the benefit of any person, other
than the taxpayer, who makes or provides a statenent, oral or
witten, to the taxpayer (or for whose benefit a statenment is
made or provided to the taxpayer) as to the potential tax
consequences that may result fromthe transaction. All the
facts and circunstances relating to the transaction will be
consi dered when determ ni ng whether a transaction is offered
to a taxpayer under conditions of confidentiality, including
the prior conduct of the parties.

(ii) Exceptions— (A) Securities law A transaction is not

considered offered to a taxpayer under conditions of
confidentiality if disclosure of the tax treatnent or tax

structure of the transaction is subject to restrictions

-17-



reasonably necessary to conply with securities |laws and such
di sclosure is not otherwise limted.

(B) Mergers and acquisitions. In the case of a proposed

taxabl e or tax-free acquisition of historic assets of a
corporation (other than an investnent conpany, as defined in
section 351(e), that is not publicly traded) that constitute
an active trade or business the acquirer intends to continue,
or a proposed taxable or tax-free acquisition of nore than 50
percent of the stock of a corporation (other than an

i nvest nent conpany, as defined in section 351(e), that is not
publicly traded) that owns historic assets used in an active
trade or business the acquirer intends to continue, the
transaction is not considered a confidential transaction under
this paragraph (b)(3) if the taxpayer is permtted to disclose
the tax treatnent and tax structure of the transaction no
|ater than the earlier of the date of the public announcenent
of discussions relating to the transaction, the date of the
publi ¢ announcenment of the transaction, or the date of the
execution of an agreenent (with or w thout conditions) to
enter into the transaction. However, this exception is not
avai |l abl e where the taxpayer’s ability to consult any tax

advi sor (including a tax advisor independent fromall other

entities involved in the transaction) regarding the tax
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treatment or tax structure of the transaction is limted in
any way.

(ii1) Presunption. Unless the facts and circunstances

i ndi cate otherwi se, a transaction is not considered offered to
a taxpayer under conditions of confidentiality if every person
who nekes or provides a statenent, oral or witten, to the

t axpayer (or for whose benefit a statenment is made or provided
to the taxpayer) as to the potential tax consequences that nay
result fromthe transaction, provides express witten

aut horization to the taxpayer in substantially the follow ng
form “the taxpayer (and each enpl oyee, representative, or

ot her agent of the taxpayer) nay disclose to any and all
persons, without limtation of any kind, the tax treatnent and
tax structure of the transaction and all materials of any kind
(i ncludi ng opi nions or other tax analyses) that are provided
to the taxpayer relating to such tax treatnent and tax
structure”. Except as provided in paragraph (b)(3)(ii) of
this section, this presunption is available only in cases in
which each witten authorization permts the taxpayer to

di scl ose the tax treatnment and tax structure of the
transaction i nmmedi ately upon commencenent of discussions with
t he person providing the authorization and each witten

aut horization is given no |ater than 30 days fromthe day the
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person providing the witten authorization first makes or

provi des a statenment to the taxpayer regarding the tax
consequences of the transaction. A transaction that is
claimed to be exclusive or proprietary to any party other than
the taxpayer will not be considered a confidential transaction
under this paragraph (b)(3) if witten authorization to

di sclose is provided to the taxpayer in accordance with this
paragraph (b)(3)(iii) and the transaction is not otherw se
confidential.

(4) Transactions with contractual protection— (i) In

general. A transaction with contractual protection is a
transaction for which the taxpayer or a related party (as
described in section 267(b) or 707(b)) has the right to a full
or partial refund of fees (as described in paragraph
(b)(4)(i1) of this section) if all or part of the intended tax
consequences fromthe transaction are not sustained. A
transaction with contractual protection also is a transaction
for which fees (as described in paragraph (b)(4)(ii) of this
section) are contingent on the taxpayer’s realization of tax
benefits fromthe transaction. All the facts and
circunstances relating to the transaction will be considered
when determ ning whether a fee is refundable or contingent,

including the right to reinbursenents of anmounts that the
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parties to the transacti on have not designated as fees or any
agreenent to provide services w thout reasonabl e conpensati on.
(i1) Fees. Paragraph (b)(4)(i) of this section only
applies with respect to fees paid by or on behalf of the
taxpayer or a related party to any person who nakes or
provi des a statenment, oral or witten, to the taxpayer or
related party (or for whose benefit a statement is made or
provided to the taxpayer or related party) as to the potenti al
tax consequences that may result fromthe transaction.

(iii) Exceptions— (A) Term nation of transaction. A

transaction is not considered to have contractual protection
sol ely because a party to the transaction has the right to
term nate the transaction upon the happening of an event
affecting the taxation of one or nore parties to the
transacti on.

(B) Previously reported transaction. If a person makes or

provides a statenent to a taxpayer as to the potential tax
consequences that may result froma transaction only after the
t axpayer has entered into the transaction and reported the
consequences of the transaction on a filed tax return, and the
person has not previously received fees fromthe taxpayer
relating to the transaction, then any refundable or contingent

fees are not taken into account in determ ning whether the
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transaction has contractual protection. This paragraph
(b)(4)(iii)(B) does not provide any substantive rules
regardi ng when a person nmay charge refundabl e or contingent
fees with respect to a transaction. See Circular 230, 31 CFR
Part 10, for the regul ations governing practice before the

| RS.

(5) Loss transactions--(i) In general. A loss transaction

is any transaction resulting in the taxpayer clainmng a | oss
under section 165 of at |east--

(A) $10 million in any single taxable year or $20 mllion
in any conbi nation of taxable years for corporations;

(B) $10 million in any single taxable year or $20 mllion
in any conbination of taxable years for partnerships that have
only corporations as partners (looking through any partners
that are thensel ves partnerships), whether or not any | osses
flow through to one or nore partners; or $2 mllion in any
single taxable year or $4 million in any conbi nation of
t axabl e years for all other partnerships, whether or not any
| osses flow through to one or nore partners;

(C) $2 mllion in any single taxable year or $4 mllion
in any conbi nati on of taxable years for individuals, S
corporations, or trusts, whether or not any |losses flow

t hrough to one or nore sharehol ders or beneficiaries; or
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(D) $50,000 in any single taxable year for individuals or
trusts, whether or not the loss flows through froman S
corporation or partnership, if the loss arises with respect to
a section 988 transaction (as defined in section 988(c) (1)
relating to foreign currency transactions).

(i1) Cunulative |osses. In determ ning whether a

transaction results in a taxpayer claimng a | oss that neets
the threshold anounts over a conbination of taxable years as
descri bed in paragraph (b)(5)(i) of this section, only | osses
claimed in the taxable year that the transaction is entered
into and the five succeedi ng taxable years are conbi ned.

(iii) Section 165 |loss. (A) For purposes of this section,

in determning the thresholds in paragraph (b)(5)(i) of this
section, the anpunt of a section 165 loss is adjusted for any
sal vage val ue and for any insurance or other conpensation
received. See 81.165-1(c)(4). However, a section 165 |oss
does not take into account offsetting gains, or other incone
or limtations. For exanple, a section 165 | oss does not take
into account the limtation in section 165(d) (relating to
wagering | osses) or the limtations in sections 165(f), 1211,
and 1212 (relating to capital |losses). The full amunt of a
section 165 loss is taken into account for the year in which

the |l oss is sustained, regardl ess of whether all or part of
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the loss enters into the conputation of a net operating |oss
under section 172 or a net capital |oss under section 1212
that is a carryback or carryover to another year. A section
165 | oss does not include any portion of a |oss, attributable
to a capital | oss carryback or carryover from another year
that is treated as a deened capital | oss under section 1212.
(B) For purposes of this section, a section 165 |oss
i ncludes an anount deductible pursuant to a provision that
treats a transaction as a sale or other disposition, or
otherwi se results in a deduction under section 165. A section
165 | oss includes, for exanple, a loss resulting froma sale
or exchange of a partnership interest under section 741 and a
|l oss resulting froma section 988 transacti on.

(6) Transactions with a significant book-tax difference—-

(i) Ln general. A transaction with a significant book-tax
difference is a transaction where the ampbunt for tax purposes
of any itemor itens of incone, gain, expense, or |loss from
the transaction differs by nore than $10 mllion on a gross
basis fromthe ambunt of the itemor itens for book purposes
in any taxable year. For purposes of this determ nation,
offsetting itenms shall not be netted for either tax or book
pur poses. For purposes of this paragraph (b)(6), the anmpunt

of an item for book purposes is determ ned by applying U S.
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generally accepted accounting principles (U S. GAAP) for
wor | dwi de i ncome. However, if a taxpayer, in the ordinary
course of its business, keeps books for reporting financial
results to sharehol ders, creditors, or regulators on a basis
other than U. S. GAAP, and does not mamintain U S. GAAP books
for any purpose, then the taxpayer nmay determ ne the anmount of
a book item for purposes of this paragraph (b)(6) by using the
books nmi ntai ned by the taxpayer, provided the books are kept
on the sanme basis consistently fromyear to year. Adjustnents
to any reserve for taxes are disregarded for purposes of
determ ni ng the book-tax difference.

(ii) Applicability— (A) Ln general. This paragraph (b)(6)

applies only to-—-

(1) Taxpayers that are reporting conpani es under the
Securities Exchange Act of 1934 (15 USC 78a) and rel ated
busi ness entities (as described in section 267(b) or 707(b));
or

(2) Business entities that have $250 million or nmore in
gross assets for book purposes at the end of any financi al
accounting period that ends with or within the entity’s
taxabl e year in which the transaction occurs (for purposes of
this determ nation, the assets of all related business

entities (as defined in section 267(b) or 707(b)) nust be
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aggregat ed) .

(B) Consolidated returns. For purposes of this paragraph

(b)(6), in the case of taxpayers that are nenmbers of a group
of affiliated corporations filing a consolidated return,
transactions solely between or anong nenbers of the group wl
be di sregarded. Moreover, where two or nore nenbers of the
group participate in a transaction that is not solely between
or anmong nmenbers of the group, itens shall be aggregated (as
if such nmenbers were a single taxpayer), but any offsetting
items shall not be netted.

(C) FEoreign persons. In the case of a taxpayer that is a

foreign person (other than a foreign corporation that is
treated as a donestic corporation for Federal tax purposes
under section 269B, 953(d), 1504(d) or any other provision of
the Internal Revenue Code), only assets that are U S. assets
under 81.884-1(d) shall be taken into account for purposes of
paragraph (b)(6)(ii)(A)(2) of this section, and only
transactions that give rise to incone that is effectively
connected with the conduct of a trade or business within the
United States (or to | osses, expenses, or deductions allocated
or apportioned to such incone) shall be taken into account for
pur poses of this paragraph (b)(6).

(D) Omers of disregarded entities. In the case of an
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eligible entity that is disregarded as an entity separate from
its owner for Federal tax purposes, itens of income, gain,

| oss, or expense that otherw se are considered itens of the
entity for book purposes shall be treated as itenms of its
owner, and itens arising fromtransactions between the entity
and its owner shall be disregarded, for purposes of this

par agraph (b)(6).

(E) Partners of partnerships. In the case of a taxpayer

that is a menber or a partner of an entity that is treated as
a partnership for Federal tax purposes, items of income, gain,
| oss, or expense that are allocable to the taxpayer for

Federal tax purposes, but otherw se are considered itens of
the entity for book purposes, shall be treated as itens of the
t axpayer for purposes of this paragraph (b)(6).

(7) Transactions involving a brief asset holding period.

A transaction involving a brief asset holding period is any
transaction resulting in the taxpayer claimng a tax credit
exceedi ng $250,000 (including a foreign tax credit) if the
underlying asset giving rise to the credit is held by the

t axpayer for 45 days or less. For purposes of determ ning the
hol di ng period, the principles of section 246(c)(3) and (c)(4)
apply. Transactions resulting in a foreign tax credit for

wi t hhol di ng taxes or other taxes inposed in respect of a
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di vidend that are not disallowed under section 901(k)
(including transactions eligible for the exception for
securities dealers under section 901(k)(4)) are excluded from
this paragraph (b) (7).

(8) Exceptions— (i) In general. A transaction will not be

considered a reportable transaction, or will be excluded from
any individual category of reportable transaction under

par agraphs (b)(3) through (7) of this section, if the
Commi ssi oner makes a determ nation by published gui dance t hat
the transaction is not subject to the reporting requirenments
of this section. The Conmm ssioner may nmake a determ nation by
i ndi vidual letter ruling under paragraph (f) of this section
that an individual letter ruling request on a specific
transaction or type of transaction satisfies the reporting
requirenments of this section with regard to that transaction
or type of transaction for the taxpayer who requests the

i ndi vidual letter ruling.

(ii) Special rule for RICs. For purposes of this section,

a regul ated i nvestnment conpany (RIC) as defined in section 851
or an investnment vehicle that is owned 95 percent or nore by
one or nore RICs at all times during the course of the
transaction are not required to disclose a transaction that is

descri bed in any of paragraphs (b)(3) through (7) of this
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section unless the transaction is also a |listed transacti on.

(ii1) Special rule for |ease transactions. For purposes

of this section, |leasing transactions of the type excepted
fromthe registration requirenments under section 6111(d) of
the Code and the list maintenance requirenents under section
6112 as described in Notice 2001-18 (2001-1 C.B. 731) (see
8§601. 601(d)(2) of this chapter) are excluded from paragraphs
(b)(3) through (7) of this section.

(c) Definitions. For purposes of this section, the

following terms are defined as foll ows:

(1) Taxpayer. The term taxpayer means any person
described in section 7701(a)(1), including S corporations.
Except as otherw se specifically provided in this section, the
term taxpayer also includes an affiliated group of
corporations that joins in the filing of a consolidated return
under section 1501.

(2) Corporation. When used specifically in this section,

the termcorporation means an entity that is required to file

a return for a taxable year on any 1120 series form or
successor form excluding S corporations.

(3) Participation—- (i) In general—-(A) Listed

transactions. A taxpayer has participated in a listed
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transaction if the taxpayer’s tax return reflects tax
consequences or a tax strategy described in the published

gui dance that |lists the transaction under paragraph (b)(2) of
this section. A taxpayer also has participated in a |isted
transaction if the taxpayer knows or has reason to know t hat
the taxpayer’s tax benefits are derived directly or indirectly
fromtax consequences or a tax strategy described in published
gui dance that |lists a transacti on under paragraph (b)(2) of
this section. Published guidance may identify other types or
cl asses of persons that will be treated as participants in a
listed transaction.

(B) Confidential transactions. A taxpayer has

participated in a confidential transaction if the taxpayer’'s
tax return reflects a tax benefit fromthe transaction and the
t axpayer’'s disclosure of the tax treatnment or tax structure of
the transaction is limted in the manner described in
paragraph (b)(3) of this section. If a partnership’'s, S
corporation’s or trust’s disclosure is limted, and the
partner’s, shareholder’s, or beneficiary’s disclosure is not
limted, then the partnership, S corporation, or trust, and
not the partner, sharehol der, or beneficiary, has participated

in the confidential transacti on.

(C) Transactions with contractual protection. A taxpayer
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has participated in a transaction with contractual protection
if the taxpayer’s tax return reflects a tax benefit fromthe
transaction and, as described in paragraph (b)(4) of this
section, the taxpayer has the right to the full or parti al
refund of fees or the fees are contingent. |If a partnership,
S corporation, or trust has the right to a full or parti al
refund of fees or has a contingent fee arrangenent, and the
partner, sharehol der, or beneficiary does not individually
have the right to the refund of fees or a contingent fee
arrangenent, then the partnership, S corporation, or trust,
and not the partner, sharehol der, or beneficiary, has
participated in the transaction with contractual protection.

(D) Loss transactions. A taxpayer has participated in a

| oss transaction if the taxpayer’s tax return reflects a
section 165 | oss and the amount of the section 165 | oss equals
or exceeds the threshold anmount applicable to the taxpayer as
descri bed in paragraph (b)(5)(i) of this section. |If a
taxpayer is a partner in a partnership, shareholder in an S
corporation, or beneficiary of a trust and a section 165 | oss
as described in paragraph (b)(5) of this section flows through
the entity to the taxpayer (disregarding netting at the entity
| evel ), the taxpayer has participated in a |loss transaction if

the taxpayer’s tax return reflects a section 165 |oss and the
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amount of the section 165 loss that flows through to the

t axpayer equals or exceeds the threshold anounts applicable to
t he taxpayer as described in paragraph (b)(5)(i) of this
section. For this purpose, a tax return is deened to refl ect
the full amount of a section 165 | oss described in paragraph
(b)(5) of this section allocable to the taxpayer under this
paragraph (c)(3)(i)(D), regardless of whether all or part of
the | oss enters into the conputation of a net operating |oss
under section 172 or net capital |oss under section 1212 that
t he taxpayer may carry back or carry over to another year.

(E) Transactions with a significant book-tax difference.

A taxpayer has participated in a transaction with a
significant book-tax difference if the taxpayer’s tax
treatnment of an itemfromthe transaction differs fromthe
book treatnment of that item as described in paragraph (b)(6)
of this section. In determ ning whether a transaction results
in a significant book-tax difference for a taxpayer,
differences that arise solely because a subsidiary of the

t axpayer is consolidated with the taxpayer, in whole or in
part, for book purposes, but not for tax purposes, are not
taken into account.

(F) Iransactions involving a brief asset holding period.

A taxpayer has participated in a transaction involving a brief
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asset holding period if the taxpayer’s tax return reflects
items giving rise to a tax credit described in paragraph
(b)(7) of this section. |If a taxpayer is a partner in a
partnership, shareholder in an S corporation, or beneficiary
of a trust and the itens giving rise to a tax credit descri bed
in paragraph (b)(7) of this section flow through the entity to
t he taxpayer (disregarding netting at the entity level), the

t axpayer has participated in a transaction involving a brief
asset holding period if the taxpayer’s tax return reflects the
tax credit and the anount of the tax credit clainmed by the

t axpayer exceeds $250, 000.

(G Shareholders of foreign corporations— (1) In general

A reporting sharehol der of a foreign corporation participates
in a transaction described in paragraphs (b)(2) through (5)
and (b)(7) of this section if the foreign corporation would be
considered to participate in the transaction under the rules
of this paragraph (c)(3) if it were a donmestic corporation
filing a tax return that reflects the itens fromthe
transaction. A reporting sharehol der participates in a
transaction described in paragraph (b)(6) of this section only
if the foreign corporation would be considered to participate
in the transaction under the rules of this paragraph (c)(3) if

it were a donestic corporation and the transaction reduces or
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elimnates an incone inclusion that otherw se would be

requi red under section 551, 951, or 1293. A reporting

shar ehol der (and any successor in interest) is considered to
participate in a transaction under this paragraph (c)(3)(i)(0Q
only for its first taxable year with or within which ends the
first taxable year of the foreign corporation in which the
foreign corporation participates in the transaction, and for

the reporting shareholder’s five succeedi ng taxabl e years.

(2) Reporting shareholder. The termreporting

shar ehol der means a United States sharehol der (as defined in

section 551(a)) in a foreign personal hol ding conpany (as
defined in section 552), a United States sharehol der (as
defined in section 951(b)) in a controlled foreign corporation
(as defined in section 957), or a 10 percent sharehol der (by
vote or value) of a qualified electing fund (as defined in
section 1295).

(i1) Examples. The follow ng exanples illustrate the
provi si ons of paragraph (c)(3)(i) of this section:

Exanple 1. Notice 95-53 (1995-2 C.B. 334) (see
8601.601(d)(2) of this chapter), describes a | ease stripping
transaction in which one party (the transferor) assigns the
right to receive future paynents under a | ease of tangible
property and receives consideration which the transferor
treats as current incone. The transferor |ater transfers the
property subject to the lease in a transaction intended to
qualify as a transferred basis transaction, for exanple, a

transaction described in section 351. The transferee
corporation clainms the deductions associated with the high

- 34-



basis property subject to the |lease. The transferor’s and
transferee corporation’s tax returns reflect tax positions
described in Notice 95-53. Therefore, the transferor and
transferee corporation have participated in the |isted

transaction. In the section 351 transaction, the transferor
wi ||l have received stock with | ow value and high basis from
the transferee corporation. |If the transferor subsequently

transfers the high basis/low value stock to a taxpayer in

anot her transaction intended to qualify as a transferred basis
transaction and the taxpayer uses the stock to generate a

|l oss, and if the taxpayer knows or has reason to know that the
tax | oss clainmed was derived indirectly fromthe | ease
stripping transaction, then the taxpayer has participated in
the listed transaction. Accordingly, the taxpayer nust

di scl ose the transaction and the manner of the taxpayer’s
participation in the transaction under the rules of this
section. |If a bank |lends noney to the transferor, transferee
corporation, or taxpayer for use in their transactions, the
bank has not participated in the listed transaction because
the bank’s tax return does not reflect tax consequences or a
tax strategy described in the listing notice (nor does the
bank’s tax return reflect a tax benefit derived fromtax
consequences or a tax strategy described in the listing
notice), nor is the bank described as a participant in Notice
95- 53.

Exanple 2. XYZ is alimted liability conmpany treated as
a partnership for tax purposes. X, Y, and Z are nmenbers of
XYZ. X is an individual, Y is an S corporation, and Zis a
partnership. XYZ enters into a confidential transaction under
paragraph (b)(3) of this section. X is bound by the
confidentiality agreenent, but Y and Z are not bound by the
agreenent. As a result of the transaction, XYZ, X, Y, and Z
all reflect a tax benefit on their tax returns. Because XYZ's
and X' s disclosure of the tax treatnment and tax structure are
limted in the manner descri bed in paragraph (b)(3) of this
section and their tax returns reflect a tax benefit fromthe
transaction, both XYZ and X have participated in the
confidential transaction. Neither Y nor Z has participated in
the confidential transaction because they are not subject to
the confidentiality agreenent.

Exanple 3. Partnership AB has gross assets with a book
val ue of over $250 mllion. Partner Ais an SEC reporting
conpany and partner B is an individual. AB enters into a
transaction that results in a book-tax difference for AB of
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$25 mllion. The transaction is a reportable transaction for
AB under paragraph (b)(6) of this section because the book-tax
di fference exceeds $10 mllion. As a result of A's
partnership interest in AB and the allocation of itens
relating to the transaction to A, A has a book-tax difference
of $11 million. The transaction is a reportable transaction
for A under paragraph (b)(6) of this section because the $11
mllion book-tax difference exceeds $10 mIlion. However,
even though $14 mllion of the book-tax difference would be
allocated to B, the transaction is not a reportable
transaction for B under paragraph (b)(6) of this section
because B, an individual, is not subject to paragraph (b)(6)
of this section.

Exanple 4. (i) P corporation, the parent corporation of a
group of corporations that file a consolidated tax return,
owns 60% of the stock of T corporation. T files its own tax
return and is not included as a nenber of the P group on the P
group consolidated tax return. For book purposes, sone or all
of T's inconme is included by the group of corporations that
includes P. T engages in a transaction that results in itens
of book income but does not result in itens of incone for tax
purposes. P and T are SEC reporting conpani es.

(i1) T participated in the transaction. T has no itens
of taxable income but has itenms of book inconme. If itens from
the transaction result in a book-tax difference determned in
accordance with paragraph (b)(6) of this section of $10
mllion in any single year, T will be required to file Form
8886. The P group did not participate in the transaction, and
does not have a book-tax difference for purposes of paragraph
(b)(6) of this section because, even if the P group included
$10 million in book inconme, the book tax difference arises
solely because T is not part of P's consolidated group for tax
pur poses.

(iii) If the facts were changed so that P corporation
owned 80% of the stock of T and T was a nenber of the P
consol i dated group for tax purposes, the P group would be the

t axpayer that participated in the transaction. |If, in any
single year, the transaction produced itens of inconme for book
pur poses of $10 mllion but no itens of taxable income, P

woul d be required to file Form 8886. This result woul d not
change if T separately reported its itenms for book purposes,
if Preported none of T's items on its consolidated financi al
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statenents, or if the P consolidated financial statenents
i ncluded only part of a $10 miIlion book-tax difference
relating to items from T s transacti on.

Exanple 5. Donestic corporations X and Y each own 50
percent of the voting stock of CFC, a controlled foreign
corporation. X, Y, and CFC each use the cal endar year as
their taxable year. CFC is not engaged in the conduct of a
trade or business within the United States and has no U S.
source inconme. Accordingly, CFCis not required to file a
U.S. Federal inconme tax return. See 81.6012-2(g). Under
paragraph (c)(3)(i)(G(2) of this section, X and Y are
reporting shareholders with respect to CFC. CFC purchases a
Eur o- denom nat ed bond on June 1, 2003, for 104, 400, 000 Euros.
The bond matures on June 7, 2003, and CFC col |l ects 104, 500, 000
Euros, equal to the bond s 100, 000,000 Euro face anount plus
5, 000, 000 Euros of accrued but unpaid interest, less a 10%
foreign w thholding tax of 500,000 Euros. The average doll ar-
Euro exchange rate for the year is $.80 = 1 Euro, so CFC adds
$400,000 to its post-1986 foreign incone taxes pool as a
result of the transaction. See sections 986(a)(1) and
902(c)(2). Under paragraph (c)(3)(i)(G (1) of this section, X
and Y have each participated in a transaction involving a
bri ef asset hol ding period described in paragraph (b)(7) of
this section for their taxable years 2003 through 2008 because
both X and Y are reporting sharehol ders of CFC, and CFC would
have been considered to have participated in a reportable
transaction if it were a domestic corporation.

(4) Substantially simlar. The term substantially simlar

i ncludes any transaction that is expected to obtain the sane
or simlar types of tax consequences and that is either
factually simlar or based on the sane or simlar tax
strategy. Receipt of an opinion regarding the tax
consequences of the transaction is not relevant to the
determ nati on of whether the transaction is the sane as or
substantially simlar to another transaction. Further, the

term substantially simlar nust be broadly construed in favor
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of disclosure. The follow ng exanples illustrate situations
where a transaction is the same as or substantially simlar to
a listed transaction under paragraph (b)(2) of this section.
(Such transactions may al so be reportable transacti ons under
par agraphs (b)(3) through (7) of this section.) The follow ng
exanples illustrate the provisions of this paragraph (c)(4):

Exanple 1. Notice 2000-44 (2000-2 C. B. 255) (see
8601. 601(d)(2) of this chapter), sets forth a |isted
transaction involving offsetting options transferred to a
partnership where the taxpayer clains basis in the partnership
for the cost of the purchased options but does not adjust
basi s under section 752 as a result of the partnership’s
assunmption of the taxpayer’s obligation with respect to the
options. Transactions using short sales, futures, derivatives
or any other type of offsetting obligations to inflate basis
in a partnership interest would be the sane as or
substantially simlar to the transaction described in Notice
2000-44. Moreover, use of the inflated basis in the
partnership interest to dimnish gain that would ot herw se be
recogni zed on the transfer of a partnership asset would al so
be the sanme as or substantially simlar to the transaction
descri bed in Notice 2000-44.

Exanple 2. Notice 2001-16 (2001-1 C. B. 730) (see
8601. 601(d)(2) of this chapter), sets forth a |isted
transaction involving a seller (X) who desires to sell stock
of a corporation (T), an internediary corporation (M, and a
buyer (Y) who desires to purchase the assets (and not the
stock) of T. Magrees to facilitate the sale to prevent the
recognition of the gain that T would otherwi se report. Notice
2001- 16 describes M as a nenber of a consolidated group that
has a loss within the group or as a party not subject to tax.
Transactions utilizing different intermediaries to prevent the
recognition of gain would be the sanme as or substantially
simlar to the transaction described in Notice 2001-16. An
exanple is a transaction in which Mis a corporation that does
not file a consolidated return but which buys T stock,
liquidates T, sells assets of T to Y, and offsets the gain
recogni zed on the sale of those assets with currently
generated | osses.
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(5) Tax. For purposes of this section, the termtax means
Federal inconme tax.

(6) Tax benefit. A tax benefit includes deductions,

excl usions from gross income, nonrecognition of gain, tax
credits, adjustnments (or the absence of adjustnents) to the
basis of property, status as an entity exenpt from Federal

i ncone taxation, and any other tax consequences that may
reduce a taxpayer's Federal inconme tax liability by affecting
the amount, tim ng, character, or source of any item of

i ncome, gain, expense, |loss, or credit.

(7) Tax return. For purposes of this section, the term

tax return neans a Federal incone tax return and a Feder al

informati on return.

(8) Tax treatment. The tax treatment of a transaction is

t he purported or clainmed Federal income tax treatnent of the
t ransacti on.

(9) Tax structure. The tax structure of a transaction is

any fact that may be relevant to understanding the purported
or clainmed Federal income tax treatnment of the transaction.

(d) Form and content of disclosure statement. The IRS

will release Form 8886, “Reportable Transaction Discl osure
Statenment” (or a successor fornm), for use by taxpayers in

accordance with this paragraph (d). A taxpayer required to

-39-



file a disclosure statenent under this section nust file a
conpl eted Form 8886 in accordance with the instructions to the
form The Form 8886 is the disclosure statenment required
under this section. The form nust be attached to the
appropriate tax returns as provided in paragraph (e) of this
section. |If a copy of a disclosure statenent is required to
be sent to the Ofice of Tax Shelter Analysis (OISA) under
par agraph (e) of this section, it nust be sent to: Internal
Revenue Service LM PFTG OTSA, Large & M d-Si ze Busi ness

Di vi sion, 1111 Constitution Ave., NW, Washi ngton, DC 20224,
or to such other address as provided by the Conm ssioner.

(e) Tinme of providing disclosure--(1) In general. The

di sclosure statenment for a reportable transacti on nust be
attached to the taxpayer’s tax return for each taxabl e year
for which a taxpayer participates in a reportable transaction.
I n addition, a copy of the disclosure statenent nust be sent
to OTSA at the sane tinme that any disclosure statenment is
first filed with the taxpayer’s tax return. |f a reportable
transaction results in a |loss which is carried back to a prior
year, the disclosure statenent for the reportable transaction
must be attached to the taxpayer's application for tentative
refund or anended tax return for that prior year. |In the case

of a taxpayer that is a partnership or S corporation, the
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di scl osure statenent for a reportable transacti on nust be
attached to the partnership’s or S corporation’s tax return
for each taxable year in which the partnership or S
corporation participates in the transaction under the rul es of
paragraph (c)(3)(i) of this section.

(2) Special rules—- (i) Listed transactions. If a

transaction beconmes a listed transaction after the filing of
the taxpayer’s final tax return reflecting either tax
consequences or a tax strategy described in the published

gui dance listing the transaction (or a tax benefit derived
fromtax consequences or a tax strategy described in the
publ i shed gui dance listing the transaction) and before the end
of the statute of limtations period for that return, then a
di scl osure statenent nust be filed as an attachnment to the
taxpayer’'s tax return next filed after the date the
transaction is |isted.

(i1) Loss transactions. If a transaction becones a | 0ss

transacti on because the | osses equal or exceed the threshold
amount s as described in paragraph (b)(5)(i) of this section, a
di scl osure statenent nust be filed as an attachnment to the
taxpayer’s tax return for the first taxable year in which the
threshold amount is reached and to any subsequent tax return

that reflects any anmount of section 165 loss fromthe
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transacti on.

(3) Multiple disclosures. The taxpayer nust disclose the

transaction in the time and manner provi ded for under the
provi sions of this section regardl ess of whether the taxpayer
al so plans to disclose the transaction under other published
gui dance, for exanple, Rev. Proc. 94-69 (1994-2 C. B. 804) (see
8601.601(d)(2) of this chapter).

(4) Exanple. The follow ng exanple illustrates the
application of this paragraph (e):

Exanple. In January of 2004, F, a donestic cal endar year
corporation, enters into a transaction that is not a |listed
transaction when entered into and is not a transaction
descri bed in any of the paragraphs (b)(3) through (7) of this
section. All the tax benefits fromthe transaction are
reported on F's 2004 tax return. On March 1, 2008, the IRS
publi shes a notice identifying the transaction as a |listed
transaction described in paragraph (b)(2) of this section.
Thus, upon issuance of the notice, the transaction becomes a
reportabl e transaction described in paragraph (b) of this
section. The statute of limtations for F' s 2004 taxable year
is still open. Fis required to file Form 8886 for the
transaction as an attachment to F's next filed Federal incone
tax return and nust send a copy of Form 8886 to OTSA. If F's
2007 Federal income tax return has not been filed on or before
the date the Service identifies the transaction as a |isted
transaction, Form 8886 nust be attached to F's 2007 return and
at that tinme a copy of Form 8886 nust be sent to OTSA

(f) Rulings and protective disclosures— (1) Requests for

ruling. A taxpayer may, on or before the date that disclosure
woul d ot herwi se be required under this section, submt a
request to the IRS for a ruling as to whether a transaction is

subject to the disclosure requirenments of this section. |If
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the request fully discloses all relevant facts relating to the
transaction, the potential obligation of that taxpayer to

di scl ose the transaction will be suspended during the period
that the ruling request is pending and, if the IRS
subsequently concludes that the transaction is a reportable
transaction subject to disclosure under this section, until
the 60th day after the issuance of the ruling (or, if the
request is withdrawn, 60 days after the date that the request
is withdrawn). Furthernore, in that taxpayer’s individual
ruling, the Comm ssioner in his discretion may determ ne that
t he subm ssion satisfies the disclosure rules under this
section for that particular transaction or type of

transacti on.

(2) Protective disclosures. If a taxpayer is uncertain

whet her a transaction nust be disclosed under this section,

t he taxpayer may di sclose the transaction in accordance with
the requirements of this section, and indicate on the

di scl osure statenment that the taxpayer is uncertain whether
the transaction is required to be disclosed under this section
and that the disclosure statenent is being filed on a
protective basis.

(3) Rulings on the nmerits of a transaction. If a taxpayer

requests a ruling on the nerits of a specific transaction on
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or before the date that disclosure would otherw se be required
under this section, and receives a favorable ruling as to the
transaction, the disclosure rules under this section wll be
deened to have been satisfied by that taxpayer with regard to
t hat transaction, so long as the request fully discloses all
rel evant facts relating to the transaction which woul d

ot herwi se be required to be disclosed under this section.

(g) Retention of docunents. In accordance with the

instructions to Form 8886, the taxpayer nust retain a copy of
all docunents and other records related to a transaction

subj ect to disclosure under this section that are material to
an understanding of the tax treatment or tax structure of the
transaction. The docunents nust be retained until the
expiration of the statute of limtations applicable to the
final taxable year for which disclosure of the transaction was
required under this section. (This docunent retention
requirement is in addition to any docunment retention

requi renents that section 6001 generally inposes on the

t axpayer.) The docunents may include the follow ng:

mar keting materials related to the transaction; witten

anal yses used in decision-making related to the transacti on;
correspondence and agreenents between the taxpayer and any

advi sor, lender, or other party to the reportable transaction
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that relate to the transaction; docunents discussing,
referring to, or denonstrating the purported or clainmed tax
benefits arising fromthe reportable transaction; and
docunments, if any, referring to the business purposes for the
reportable transaction. A taxpayer is not required to retain
earlier drafts of a docunent if the taxpayer retains a copy of
the final docunment (or, if there is no final docunent, the
nost recent draft of the docunent) and the final docunent (or
nost recent draft) contains all the information in the earlier
drafts of the docunent that is material to an understandi ng of
the purported tax treatnment or tax structure of the
transaction.

(h) Effective dates. This section applies to Federal

income tax returns filed after February 28, 2000. However

par agraphs (a) through (g) of this section apply to
transactions entered into on or after February 28, 2003. All
the rules in paragraphs (a) through (g) of this section may be
relied upon for transactions entered into on or after January
1, 2003, and before February 28, 2003. O herw se, the rules
that apply with respect to transactions entered into before
February 28, 2003, are contained in 81.6011-4T in effect prior
to February 28, 2003 (see 26 CFR part 1 revised as of Apri

1, 2002, 2002-28 |I.R B. 90, and 2002-45 |I.R B. 818 (see
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8601. 601(d)(2) of this chapter)).
81.6011-4T [ Renoved]
Par. 3. Section 1.6011-4T is renpved.

PART 20-—- ESTATE TAX; ESTATES OF DECEDENTS DYI NG AFTER
AUGUST 16, 1954

Par. 4. The authority citation for part 20 continues to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 5. Section 20.6011-4 is added to read as foll ows:

820.6011-4 Requirenent of statenent disclosing participation

in certain transactions by taxpavers.

(a) ILn general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by
t he Comm ssioner in published guidance (see 8601. 601(d)(2) of
this chapter), and the listed transaction involves an estate
tax under chapter 11 of subtitle B of the Internal Revenue
Code, the transaction nust be disclosed in the manner stated
in such published guidance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
§20. 6011- 4T [ Renpved]
Par. 6. Section 20.6011-4T is renoved.
PART 25--G FT TAX; G FTS MADE AFTER DECEMBER 31, 1954

Par. 7. The authority citation for part 25 continues to
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read in part as follows:
Aut hority: 26 U S.C. 7805 * * *
Par. 8. Section 25.6011-4 is added to read as foll ows:

825.6011-4 Requirenent of statenent disclosing participation

in certain transactions by taxpavers.

(a) Ln _general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by

t he Comm ssioner in published guidance (see 8601.601(d)(2) of
this chapter), and the listed transaction involves a gift tax
under chapter 12 of subtitle B of the Internal Revenue Code,
the transaction nust be disclosed in the manner stated in such
publ i shed gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
§25.6011- 4T [ Renpved]
Par. 9. Section 25.6011-4T is renoved.

PART 31-- EMPLOYMENT TAXES AND COLLECTI ON OF | NCOME TAX AT THE
SOURCE

Par. 10. The authority citation for part 31 continues to
read in part as follows:

Aut hority: 26 U. S.C. 7805 * * *

Par. 11. Section 31.6011-4 is added to read as foll ows:

831.6011-4 Requirenent of statenent disclosing participation

in certain transactions by taxpavyers.
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(a) ILn general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by

t he Conm ssioner in published guidance (see 8601.601(d)(2) of
this chapter), and the listed transaction involves an

enpl oynent tax under chapters 21 through 25 of subtitle C of
the Internal Revenue Code, the transaction nmust be discl osed
in the manner stated in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
831.6011-4T [ Renpved]
Par. 12. Section 31.6011-4T is renoved.
PART 53-- FOUNDATI ON AND SI M LAR EXCI SE TAXES
Par. 13. The authority citation for part 53 continues to
read as follows:
Aut hority: 26 U. S.C. 7805
Par. 14. Section 53.6011-4 is added to read as foll ows:

§53. 6011-4 Requirenment of statenent disclosing participation

in certain transactions by taxpayers.

(a) ILn general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by

t he Conm ssioner in published guidance (see 8601.601(d)(2) of
this chapter), and the listed transaction involves an excise

tax under chapter 42 of subtitle D of the Internal Revenue
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Code (relating to private foundations and certain other tax-
exenpt organi zations), the transaction nust be disclosed in
t he manner stated in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
§53.6011-4T [ Renpved]
Par. 15. Section 53.6011-4T is renoved.
PART 54-- PENSI ON EXClI SE TAXES
Par. 16. The authority citation for part 54 continues to
read in part as follows:
Aut hority: 26 U.S.C. 7805 * * *
Par. 17. Section 54.6011-4 is added to read as foll ows:

8§54. 6011-4 Requirenment of statenent disclosing participation

in certain transactions by taxpayers.

(a) ILn general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by

t he Conm ssioner in published guidance (see 8601.601(d)(2) of
this chapter), and the listed transaction involves an excise
tax under chapter 43 of subtitle D of the Internal Revenue
Code (relating to qualified pension, etc., plans), the
transaction nust be disclosed in the manner stated in such
publ i shed gui dance.

(b) Effective date. This section applies to transactions
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entered into on or after January 1, 2003.
8§54. 6011- 4T [ Renpved]
Par. 18. Section 54.6011-4T is renoved.
PART 56--PUBLI C CHARI TY EXClI SE TAXES
Par. 19. The authority citation for part 56 continues to
read in part as follows:
Aut hority: 26 U. S.C. 7805 * * *
Par. 20. Section 56.6011-4 is added to read as foll ows:

8§56. 6011-4 Requirenment of statenent disclosing participation

in certain transactions by taxpayers.

(a) ILn general. If a transaction is identified as a

listed transaction as defined in 81.6011-4 of this chapter by

t he Conm ssioner in published guidance (see 8601.601(d)(2) of
this chapter), and the listed transaction involves an excise
tax under chapter 41 of subtitle D of the Internal Revenue

Code (relating to public charities), the transaction nmust be

di sclosed in the manner stated in such published gui dance.

(b) Effective date. This section applies to transactions
entered into on or after January 1, 2003.
856. 6011- 4T [ Renpved]

Par. 21. Section 56.6011-4T is renoved.
PART 301-- PROCEDURE AND ADM NI STRATI ON

Par. 22. The authority citation for part 301 conti nues
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to read in part as follows:
Aut hority: 26 U S.C. 7805 * * *
Par. 23. Section 301.6111-2 is added as foll ows:

8301.6111-2 Confidential corporate tax shelters.

(a) Ln general. (1) Under section 6111(d) and this
section, a confidential corporate tax shelter is treated as a
tax shelter subject to the requirenents of sections 6111(a)
and (b).

(2) A confidential corporate tax shelter is any

transacti on—-

(i) A significant purpose of the structure of which is
t he avoi dance or evasion of Federal income tax, as descri bed
i n paragraph (b) of this section, for a direct or indirect

corporate participant;

(ii) That is offered to any potential participant under
conditions of confidentiality, as described in paragraph (c)

of this section; and

(iii) For which the tax shelter pronoters may receive
fees in excess of $100,000 in the aggregate, as described in

par agraph (d) of this section.

(3) For purposes of this section, references to the term

transaction include all of the factual elenents relevant to
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the expected tax treatnent of any investnent, entity, plan, or
arrangenent, and include any series of steps carried out as
part of a plan. For purposes of this section, the term

substantially simlar includes any transaction that is

expected to obtain the sane or simlar types of tax
consequences and that is either factually simlar or based on
the same or simlar tax strategy. Receipt of an opinion
regardi ng the tax consequences of the transaction is not

rel evant to the determ nati on of whether the transaction is
the same as or substantially simlar to another transacti on.

Further, the term substantially simlar nust be broadly

construed in favor of registration. For exanples, see

81.6011-4(c)(4) of this chapter

(4) A transaction described in paragraph (b) of this
section is for a direct or an indirect corporate partici pant
if it is expected to provide Federal inconme tax benefits to
any corporation (U. S. or foreign) whether or not that

corporation participates directly in the transacti on.

(b) Transactions structured for avoi dance or evasion of

Federal income tax--(1) In general. The avoi dance or evasion

of Federal income tax will be considered a significant purpose
of the structure of a transaction if the transaction is

described in paragraph (b)(2) or (3) of this section.
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However, a transaction described in paragraph (b)(3) of this
section need not be registered if the transaction is described
in paragraph (b)(4) of this section. For purposes of this
section, Federal incone tax benefits include deductions,

excl usions from gross inconme, nonrecognition of gain, tax
credits, adjustnments (or the absence of adjustnents) to the
basis of property, status as an entity exenpt from Feder al

i ncome taxation, and any other tax consequences that may
reduce a taxpayer's Federal inconme tax liability by affecting
t he amount, tim ng, character, or source of any item of

i ncone, gain, expense, |oss, or credit.

(2) Listed transactions. A transaction is described in

this paragraph (b)(2) if the transaction is the sane as or
substantially simlar to one of the types of transactions that
the Internal Revenue Service (IRS) has determned to be a tax
avoi dance transaction and identified by notice, regul ation, or
ot her form of published guidance as a listed transaction. |If
a transaction becones a listed transaction after the date on
whi ch registration would otherwi se be required under this
section, and if the transaction otherw se satisfies the
confidentiality and fee requirenments of paragraphs (a)(2)(ii)
and (iii) of this section, registration shall in all events be

required with respect to any interests in the transaction that
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are offered for sale after the transacti on becones a |listed
transaction. However, because a transaction identified as a
listed transaction is generally considered to have been
structured for a significant tax avoi dance purpose, such a
transaction ordinarily will have been subject to registration
under this section before becoming a listed transaction if the
transaction previously satisfied the confidentiality and fee
requi renents of paragraphs (a)(2)(ii) and (iii) of this

section.

(3) Oher tax-structured transactions. A transaction is

described in this paragraph (b)(3) if it has been structured
to produce Federal inconme tax benefits that constitute an

i nportant part of the intended results of the transaction and
the tax shelter pronmoter (or other person who woul d be
responsi ble for registration under this section) reasonably
expects the transaction to be presented in the same or
substantially simlar formto nore than one potenti al

partici pant, unless the pronmoter reasonably determ nes that—-

(i) The potential participant is expected to participate
in the transaction in the ordinary course of its business in a
form consistent with customary commercial practice (a
transaction involving the acquisition, disposition, or

restructuring of a business, including the acquisition,
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di sposition, or other change in the ownership or control of an
entity that is engaged in a business, or a transaction
involving a recapitalization or an acquisition of capital for
use in the taxpayer's business, shall be considered a
transaction carried out in the ordinary course of a taxpayer's

busi ness); and

(ii) There is a generally accepted understandi ng that the
expected Federal inconme tax benefits fromthe transaction
(taking into account any conbi nati on of intended tax
consequences) are properly all owable under the Internal
Revenue Code for substantially simlar transactions. There is
no m ni mum period of tinme for which such a generally accepted
under st andi ng nmust exist. In general, however, a tax shelter
pronmoter (or other person who would be responsible for
registration under this section) cannot reasonably deterni ne
whet her the intended tax treatnent of a transaction has becone
generally accepted unless information relating to the tax
treatment and tax structure of such transactions has been in
the public domain (e.g., rulings, published articles, etc.)
and wi dely known for a sufficient period of time (ordinarily a
period of years) to provide know edgeabl e tax practitioners
and the I RS reasonabl e opportunity to evaluate the intended

tax treatnent. The nere fact that one or nore know edgeabl e
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tax practitioners have provided an opinion or advice to the
effect that the intended tax treatnment of the transaction
should or will be sustained, if challenged by the IRS, is not

sufficient to satisfy the requirements of this paragraph
(b) (3)(ii).

(4) Excepted transactions. The avoi dance or evasion of

Federal income tax will not be considered a significant
pur pose of the structure of a transaction if the transaction
is described in either paragraph (b)(4)(i), (ii), or (iii) of

this section.

(i) I'n the case of a transaction other than a transaction
descri bed in paragraph (b)(2) of this section, the tax shelter
pronoter (or other person who woul d be responsible for
registration under this section) reasonably detern nes that
there is no reasonabl e basis under Federal tax |aw for deni al
of any significant portion of the expected Federal inconme tax
benefits fromthe transaction. This paragraph (b)(4)(i)
applies only if the tax shelter pronoter (or other person who
woul d be responsible for registration under this section)
reasonably determ nes that there is no basis that woul d neet
t he standard applicable to taxpayers under 81.6662-3(b)(3) of
this chapter under which the IRS could disallow any

significant portion of the expected Federal incone tax
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benefits of the transaction. Thus, the reasonable basis
standard is not satisfied by an I RS position that woul d be
merely arguable or that would constitute nerely a col orable
claim However, the determ nation of whether the I RS would or
woul d not have a reasonable basis for such a position nust
take into account the entirety of the transaction and any
conmbi nati on of tax consequences that are expected to result
from any conmponent steps of the transaction, nust not be based
on any unreasonable or unrealistic factual assunptions, and
must take into account all rel evant aspects of Federal tax
law, including the statute and |l egislative history, treaties,
adm ni strative guidance, and judicial decisions that establish
principles of general application in the tax |aw (e.g.

Gregory v. Helvering, 293 U.S. 465 (1935)). The determ nation

of whether the IRS would or woul d not have such a reasonable
basis is qualitative in nature and does not depend on any
percentage or other quantitative assessnment of the |ikelihood
that the taxpayer would ultimately prevail if a significant
portion of the expected tax benefits were disallowed by the

| RS.

(ii) The I RS makes a determ nation by published gui dance
that the transaction is not subject to the registration

requi renents of this section.
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(iit1) The IRS makes a determ nation by individual ruling
under paragraph (b)(5) of this section that a specific
transaction is not subject to the registration requirenents of

this section for the taxpayer requesting the ruling.

(5) Requests for ruling. If a tax shelter promoter (or

ot her person who woul d be responsible for registration under
this section) is uncertain whether a transaction is properly
classified as a confidential corporate tax shelter or is

ot herwi se uncertain whether registration is required under
this section, that person may, on or before the date that
registration would otherw se be required under this section,
submt a request to the IRS for a ruling as to whether the
transaction is subject to the registration requirenents of
this section. |If the request fully discloses all rel evant
facts relating to the transaction, that person's potenti al
obligation to register the transaction will be suspended
during the period that the ruling request is pending and, if
the I RS subsequently concludes that the transaction is a
confidential corporate tax shelter subject to registration
under this section, until the sixtieth day after the issuance
of the ruling (or, if the request is withdrawn, sixty days
fromthe date that the request is withdrawn). In the

alternative, that person may register the transaction in
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accordance with the requirenents of this section and append a
statenent to the Form 8264, "Application for Registration of a
Tax Shelter", which states that the person is uncertain

whet her the transaction is required to be registered as a
confidential corporate tax shelter, and that the Form 8264 is

being filed on a protective basis.

(6) Exanple. The follow ng exanple illustrates the
appl i cation of paragraphs (b)(1) through (4) of this section.
Assume, for purposes of the exanple, that the transaction is
not the same as or substantially simlar to any of the types
of transactions that the IRS has identified as |isted
transacti ons under section 6111 and, thus, is not described in

paragraph (b)(2) of this section. The exanple is as foll ows:

Exanple. (i) Eacts. Y has designed a conbination of
financial instruments to be issued as a package by
corporations. The financial instrunents are expected to be
treated as equity for financial accounting purposes and as
debt giving rise to allowable interest deductions for Federal
i ncome tax purposes. Y reasonably expects to present this
met hod of raising capital to nore than one potential corporate
participant. Assune that, because of the unusual nature of
t he conbi nati on of financial instrunments, Y cannot concl ude
either that the transaction represented by the financial
instrunents is in customary comercial formor that there is a
general ly accepted understanding that interest deductions are
avai l able to issuers of substantially sim|ar conbinations of
financial instruments. Further, assume that Y cannot
reasonably determ ne that the I RS woul d have no reasonabl e
basis to deny the deductions.

(ii) Analysis. The transaction represented by this
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conbi nation of financial instrunments is a transaction

descri bed in paragraph (b)(3) of this section. However, if Y
is uncertain whether this transaction is described in
paragraph (b)(3) of this section, or is otherw se uncertain
whet her registration is required, Y may apply for a ruling
under paragraph (b)(5) of this section, and Y will not be
required to register the transaction while the ruling is
pendi ng or for sixty days thereafter.

(c) Conditions of confidentiality--(1) In general. Al

the facts and circunstances relating to the transaction wll
be consi dered when determ ni ng whether an offer is made under
conditions of confidentiality as described in section
6111(d)(2), including prior conduct of the parties. Pursuant
to section 6111(d)(2)(A), if an offeree's disclosure of the
tax treatnment or tax structure of the transaction is limted
in any manner by an express or inplied understanding or
agreenment with or for the benefit of any tax shelter pronoter,
an offer is considered made under conditions of
confidentiality, whether or not such understandi ng or
agreenment is legally binding. The tax treatnment of a
transaction is the purported or clained Federal incone tax
treatnment of the transaction. The tax structure of a
transaction is any fact that may be rel evant to understandi ng
t he purported or clainmed Federal incone tax treatment of the
transaction. Pursuant to section 6111(d)(2)(B), an offer wll

al so be considered nade under conditions of confidentiality in
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t he absence of any such understanding or agreenment if any tax
shel ter pronmoter knows or has reason to know that the
offeree's use or disclosure of information relating to the tax
treatnment or tax structure of the transaction is limted for

t he benefit of any person other than the offeree in any other
manner, such as where the transaction is clainmed to be
proprietary or exclusive to the tax shelter pronoter or any

party other than the offeree.

(2) Exceptions— (i) Securities law. An offer is not
consi dered made under conditions of confidentiality if
di scl osure of the tax treatnment or tax structure of the
transaction is subject to restrictions reasonably necessary to
conply with securities |aws and such disclosure is not

otherwise limted. (ii) Mergers and acquisitions. In the

case of a proposed taxable or tax-free acquisition of historic
assets of a corporation (other than an investnent conpany, as
defined in section 351(e), that is not publicly traded) that
constitute an active trade or business the acquirer intends to
continue, or a proposed taxable or tax-free acquisition of
nore than 50 percent of the stock of a corporation (other than
an i nvestnment conpany, as defined in section 351(e), that is
not publicly traded) that owns historic assets used in an

active trade or business the acquirer intends to continue, the
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transaction i s not considered offered under conditions of
confidentiality under paragraph (c)(1) of this section if the
offeree is permtted to disclose the tax treatnent and tax
structure of the transaction no later than the earlier of the
date of the public announcenent of discussions relating to the
transaction, the date of the public announcement of the
transaction, or the date of the execution of an agreenent
(with or without conditions) to enter into the transacti on.
However, this exception is not avail able where the offeree’s
ability to consult any tax advisor (including a tax advisor

i ndependent fromall other entities involved in the
transaction) regarding the tax treatnent or tax structure of

the transaction is limted in any way.

(3) Presunption. Unless facts and circunstances indicate

ot herwi se, an offer is not considered made under conditions of
confidentiality if the tax shelter pronoter provides express
written authorization to each offeree permtting the offeree
(and each enpl oyee, representative, or other agent of such
offeree) to disclose to any and all persons, w thout
l[imtation of any kind, the tax treatnment and tax structure of
the transaction, and all materials of any kind (including

opi nions or other tax analyses) that are provided to the

offeree related to such tax treatnment and tax structure.
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Except as provided in paragraph (c)(2) of this section, this
presunption is available only in cases in which each witten
aut horization permts the offeree to disclose the tax
treatment and tax structure of the transaction immediately
upon commencenent of discussions with the tax shelter pronoter
provi di ng the authorization and each witten authorization is
given no later than 30 days fromthe day the tax shelter
pronmoter commenced di scussions with the offeree. A
transaction that is exclusive or proprietary to any party
other than the offeree will not be considered offered under
conditions of confidentiality if witten authorization to

di sclose is provided to the offeree in accordance with this
paragraph (c)(3) and the transaction is not otherw se

confidenti al .

(d) Determ nation of fees. Al the facts and

circunstances relating to the transaction will be considered
when determ ning the amount of fees, in the aggregate, that
the tax shelter pronoters nmay receive. For purposes of this
paragraph (d), all consideration that tax shelter pronoters
may receive is taken into account, including contingent fees,
fees in the formof equity interests, and fees the pronoters
may receive for other transactions as consideration for

pronoting the tax shelter. For exanple, if a tax shelter
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pronmoter may receive a fee for arranging a transaction that is
a confidential corporate tax shelter and a separate fee for
anot her transaction that is not a confidential corporate tax
shelter, part or all of the fee paid with respect to the other
transaction nay be treated as a fee paid with respect to the
confidential corporate tax shelter if the facts and
circunstances indicate that the fee paid for the other
transaction is in consideration for the confidential corporate
tax shelter. For purposes of determ ning whether the tax
shelter pronoters may receive fees in excess of $100, 000, the
fees fromall substantially simlar transactions are

consi dered part of the sanme tax shelter and nust be

aggr egat ed.

(e) Registration--(1) Time for reqgistering--(i) ILn

general. A tax shelter must be registered not later than the
day on which the first offering for sale of interests in the
shel ter occurs. An offer to participate in a confidenti al
corporate tax shelter shall be treated as an offer for sale.
If interests in a confidential corporate tax shelter were
first offered for sale on or before February 28, 2000, the
first offer for sale of interests in the shelter that occurs
after February 28, 2000 shall be considered the first offer

for sale under this section.
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(i1) Special rule. If a transaction becones a

confidential corporate tax shelter (e.g., because of a change
in the | aw or factual circunstances, or because the
transaction becomes a listed transaction) subsequent to the
first offering for sale after February 28, 2000, and the
transacti on was not previously required to be registered as a
confidential corporate tax shelter under this section, the
transaction nmust be registered under this section if interests
are offered for sale after the transacti on becones a
confidential corporate tax shelter. The transaction nmust be
regi stered by the next offering for sale of interests in the
shelter. |If, subsequent to the first offering for sale, a
transacti on becomes a confidential corporate tax shelter
because the transacti on becones a |listed transaction on or
after February 28, 2003, and the transacti on was not
previously required to be registered as a confidenti al
corporate tax shelter under this section, the transaction nust
be registered under this section within 60 days after the
transacti on becones a |isted transaction/confidenti al
corporate tax shelter if any interests were offered for sale

within the previous six years.

(2) Procedures for registering. To register a

confidential corporate tax shelter, the person responsible for
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registering the tax shelter nmust file Form 8264, "Application
for Registration of a Tax Shelter”. (Form 8264 is also used
to register tax shelters defined in section 6111(c).) Simlar
to the treatment provided under Q&A-22 and QRA-48 of
8301.6111-1T, transactions involving simlar business assets
and simlar plans or arrangenents that are offered to
corporate taxpayers by the sane person or related persons are
aggregat ed and consi dered part of a single tax shelter.
However, in contrast with the requirenment of Q&A-48 of
8301.6111-1T, the tax shelter pronoter may file a single Form
8264 with respect to any such aggregated tax shelter, provided
an amended Form 8264 is filed to reflect any material changes
and to include any additional or revised witten materials
presented in connection with an offer to participate in the
shelter. Furthernore, all transactions that are part of the
sane tax shelter and that are to be carried out by the sane
corporate participant (or one or nore other nenbers of the
sane affiliated group within the meaning of section 1504) nust

be registered on the sane Form 8264.

(f) Definition of tax shelter pronoter. For purposes of

section 6111(d)(2) and this section, the termtax shelter

promoter includes a tax shelter organi zer and any other person

who participates in the organizati on, managenent or sale of a
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tax shelter (as those persons are described in section
6111(e) (1) and 8301.6111-1T (Q&A-26 through Q&A-33) or any
person related (within the nmeaning of section 267 or 707) to

such tax shelter organizer or such other person.

(g) Person required to register--(1) Tax shelter

promoters. The rules in section 6111 (a) and (e) and
8301.6111-1T ( Q&A-34 through Q&A-39) determ ne who is required
to register a confidential corporate tax shelter. A pronoter
of a confidential corporate tax shelter nust register the tax
shelter only if it is a person required to register under the
rules in section 6111(a) and (e) and 8301.6111-1T ( QRA- 34

t hr ough Q&A- 39).

(2) Persons who discuss the transaction:; all pronpters

are foreign persons--(i) ILn general. If all of the tax shelter

promoters of a confidential corporate tax shelter are foreign
persons, any person who di scusses participation in the
transaction nust register the shelter under this section

within 90 days after begi nning such discussions.

(i) Exceptions. Registration by a person discussing

participation in a transaction is not required if either—-

(A) The person does not participate, directly or

indirectly, in the shelter and notifies the tax shelter
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promoter in witing, within 90 days of begi nning such

di scussions, that the person will not participate; or

(B) Wthin 90 days after beginning such discussions, the

person obtains and reasonably relies on both—-

(1) Awitten statement from one of the tax shelter
pronmoters that such pronoter has registered the tax shelter

under this section; and

(2) A copy of the registration.

(iii) Determ nation of foreign status. For purposes of

this paragraph (g)(2), a person nust presune that all tax
shelter pronoters are foreign persons unless the person

ei t her —-

(A) Discusses participation in the tax shelter with a

pronoter that is a United States person; or

(B) Obtains and reasonably relies on a witten statenment
fromone of the pronpters that at |east one of the pronoters

is a United States person.

(iv) Discussion. Discussing participation in a

transaction includes discussing such participation with any
person that conveys the tax shelter pronoter's proposal. For
pur poses of this paragraph (g)(2), any person that

participates directly or indirectly in a transaction will be
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treated as having discussed participation in the transaction
not later than the date of the agreenent to participate.

Thus, a tax shelter participant will be treated as having

di scussed participation in the transaction even if al

di scussions were conducted by an internediary and the
agreenment to participate was nade indirectly through anot her
person acting on the participant's behalf (for exanple,

t hrough an intermedi ary enpowered to commt the participant to

participate in the shelter).

(v) Special rule for controlled entities. A person (first

person) will be treated as participating indirectly in a
confidential corporate tax shelter if a foreign person
controlled by the first person participates in the shelter,
and a significant purpose of the shelter is the avoi dance or
evasion of the first person's Federal inconme tax. For

pur poses of this paragraph (g)(2)(v), control of a foreign
corporation or partnership will be determ ned under the rules
of section 6038(e)(2) and (3), except that such section shal
be applied by substituting "10" for "50" each place it appears

and "at |least"” for "nore than" each place it appears. In
addition, section 6038(e)(2) shall be applied for these
pur poses without regard to the constructive ownership rul es of

section 318 and by treating stock as owned if it is owned

- 69-



directly or indirectly. Section 6038(e)(3) shall be applied
for these purposes without regard to the |ast sentence of
section 6038(e)(3)(B). Any beneficiary with a 10 percent or
nore interest in a foreign trust or estate shall be treated as

controlling that trust or estate for purposes of this
paragraph (g)(2)(v).

(vi) Oher rules. (A For purposes of the registration

requi renments under section 6111(d)(3), it is presuned that the
tax shelter pronoters will receive fees in excess of $100, 000
in the aggregate unless the person responsible for registering

the tax shelter can show ot herw se.

(B) Any person treated as a tax shelter pronoter under
section 6111(d) solely by reason of being related (within the
meani ng of section 267 or 707) to a foreign pronoter wll be
treated as a foreign pronoter for purposes of this paragraph

(9)(2).

(h) Effective dates. This section applies to confidential

corporate tax shelters in which any interests are offered for
sal e after February 28, 2000. |If an interest is sold after
February 28, 2000, it is treated as offered for sale after
February 28, 2000, unless the sale was pursuant to a witten
bi ndi ng contract entered into on or before February 28, 2000.
However, paragraphs (a) through (g) of this section apply to

-70-



confidential corporate tax shelters in which any interests are
offered for sale on or after February 28, 2003, and to
transactions described in paragraph (e)(1)(ii) of this
section. The rules that apply to confidential corporate tax
shelters in which any interests are offered for sale after
February 28, 2000, and before February 28, 2003, are contained
in 8301.6111-2T in effect prior to February 28, 2003 (see 26
CFR part 301 revised as of April 1, 2002, 2002-28 |I.R B 91,

and 2002-45 |. R B. 823 (see 8601.601(d)(2) of this chapter)).
8301.6111-2T [ Renpved]

Par. 24. Section 301.6111-2T is renpved.

Par. 25. Section 301.6112-1 is added as foll ows:

8301.6112-1 Requirenent to prepare, maintain, and furnish

lists with respect to potentially abusive tax shelters.

(a) In general. Each organi zer and seller, as described

i n paragraph (c) of this section, of a transaction that is a
potentially abusive tax shelter, as described in paragraph (b)
of this section, shall prepare and maintain a |ist of persons
in accordance with paragraph (e) of this section and upon
request shall furnish such list to the Internal Revenue
Service (IRS) in accordance with paragraph (g) of this

section.
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(b) Potentially abusive tax shelters. For purposes of
this section, a potentially abusive tax shelter is any
transaction that is a section 6111 tax shelter, as descri bed
in paragraph (b)(1) of this section, or that has a potenti al
for tax avoi dance or evasion, as described in paragraph (b)(2)

of this section. The termtransaction includes all of the

factual elenments relevant to the expected tax treatnent of any
i nvestnent, entity, plan, or arrangenent, and includes any

series of steps carried out as part of a plan.

(1) Transaction that is a section 6111 tax shelter. A
section 6111 tax shelter is any transaction that is required
to be registered with the IRS under section 6111, regardless
of whether that tax shelter is properly registered pursuant to

section 6111.

(2) Transaction that has a potential for tax avoi dance or

evasion--(i) In general. A transaction that has a potentia

for tax avoi dance or evasion incl udes--

(A) Any listed transaction as defined in 81.6011-4(b)(2)
of this chapter that is subject to disclosure under 881.6011-
4, 20.6011-4, 25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4, or

56.6011-4 of this chapter;

(B) Any transaction that a potential material advisor (at

-72-



the time the transaction is entered into or an interest is
acqui red) knows is or reasonably expects will becone a
reportable transaction under 81.6011-4(b)(3) through (7) of

this chapter; and

(C) Any interest in a type of transaction that is
transferred if the transferor knows or reasonably expects that
the transferee will sell or transfer an interest in that type
of transaction to another transferee (subsequent participant),
and the type of transaction would be a listed transaction
under 881.6011-4, 20.6011-4, 25.6011-4, 31.6011-4, 53.6011-4,
54.6011-4, or 56.6011-4 of this chapter, or a transaction
described in 81.6011-4(b)(3) through (7) of this chapter

assum ng that the relevant thresholds are net.

(i1) The determ nation of whether a transaction has the
potential for tax avoi dance or evasi on does not depend upon
whet her the transaction is properly disclosed pursuant to
8§81.6011-4, 20.6011-4, 25.6011-4, 31.6011-4, 53.6011-4,

54.6011-4, or 56.6011-4 of this chapter.

(iii) If a transaction becones a potentially abusive tax
shelter on or after February 28, 2003, because it is a listed
transaction as defined in 81.6011-4 of this chapter and is
subj ect to disclosure under 81.6011-4 of this chapter this

section shall apply with respect to any such transaction
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entered into or any interest acquired therein after February
28, 2000 (including interests acquired before the transaction
becones a listed transaction). |If a transaction becones a
listed transaction as defined in 81.6011-4 of this chapter and
is subject to disclosure under 8820.6011-4, 25.6011-4,
31.6011-4, 53.6011-4, 54.6011-4, or 56.6011-4 of this chapter,
this section shall apply with respect to any such transaction
entered into or any interest acquired therein on or after
January 1, 2003 (including interests acquired before the

transaction becones a |listed transaction).

(c) Oganizer and seller— (1) In general. A person is an

organi zer of, or a seller of an interest in, a transaction
that is a potentially abusive tax shelter if that person is a
mat eri al advisor, as described in paragraph (c)(2) of this

section, with respect to that transaction.

(2) Material advisor--(i) ln general. A personis a

mat eri al advisor with respect to a transaction that is a
potentially abusive tax shelter if the person is required to
register the transaction under section 6111; or the person
receives or expects to receive at least a mninum fee (as
defined in paragraph (c)(3) of this section) with respect to
the transaction, and the person makes a tax statenent (as

defined in paragraph (c)(2)(iii) of this section) to or for
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t he benefit of—-

(A) A taxpayer who is required to disclose the
transacti on under 881.6011-4, 20.6011-4, 25.6011-4, 31.6011-4,
53.6011-4, 54.6011-4, or 56.6011-4 of this chapter because the
transaction is a listed transaction or who woul d have been
required to disclose a |listed transaction under 881.6011-4,
20.6011-4, 25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4, or
56.6011-4 of this chapter if the transaction had beconme a
listed transaction within the statute of limtations period in
81.6011-4(e)(2);

(B) A taxpayer who the potential material advisor (at the
time the transaction is entered into) knows is or reasonably
expects to be required to disclose the transacti on under
81.6011-4 because the transaction is or is reasonably expected
to become a transaction described in 81.6011-4(b)(3) through
(7);

(C) A person who is required to register the transaction

under section 6111; or

(D) A person who purchases (or otherw se acquires) an

interest in a section 6111 tax shelter;

(E) Atransferee of an interest if the interest is

descri bed in paragraph (b)(2)(i)(C) of this section.
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(i1) Special rules. A material advisor generally does not

i nclude a person who makes a tax statenment solely in the
person’s capacity as an enpl oyee, sharehol der, partner or
agent of another person. Any tax statenment nmade by that
person will be attributed to that person’s enployer
corporation, partnership or principal. However, a person shal
be treated as a material advisor if that person forns or
avails of an entity with the purpose of avoiding the rules of
section 6111 or 6112 or the penalties under section 6707 or

6708.

(iii) Tax statement--(A) Ln general. A tax statement

means any statenment, oral or witten, that relates to a tax
aspect of a transaction that causes the transaction to be a
reportable transaction as defined in 81.6011-4(b)(2) through

(7) or a tax shelter as described in section 6111.

(B) Confidential transactions. A tax statenent relates to

an aspect of a transaction that causes it to be a confidential
transaction if the statement concerns a tax benefit related to
the transaction and either the taxpayer’s disclosure of the
tax treatnment or tax structure of the transaction is limted
in the manner described in 81.6011-4(b)(3) of this chapter by
or for the benefit of the person making the statenment, or the

person making the statenent knows the taxpayer’s disclosure of

-76-



the tax structure or tax aspects of the transaction is limted

in the manner described in 81.6011-4(b)(3) of this chapter.

(C) Transactions with contractual protection. A tax

statenent relates to an aspect of a transaction that causes it
to be a transaction with contractual protection if the
statenment concerns a tax benefit related to the transaction

and either--

(1) The taxpayer has the right to a full or partial
refund of fees paid to the person naking the statenent or if
these fees are contingent in the manner described in 81.6011-
4(b)(4) of this chapter; or

(2) The person maki ng the statement knows that the
t axpayer has the right to a full or partial refund of fees (as
described in 81.6011-4(b)(4)(ii)) paid to another if all or
part of the intended tax consequences fromthe transaction are
not sustained or that fees (as described in 81.6011-
4(b)(4)(ii)) paid by the taxpayer to another are contingent on
t he taxpayer’s realization of tax benefits fromthe
transaction in the manner described in 81.6011-4(b)(4) of this

chapter.

(D) Loss transactions. A tax statenent relates to an

aspect of a transaction that causes it to be a |oss
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transaction if the statenment concerns an itemthat gives rise

to a | oss described in 81.6011-4(b)(5) of this chapter.

(E) Transactions with a significant book-tax difference.

A tax statenent relates to an aspect of a transaction that
causes it to be a transaction with a significant book-tax
difference if the statenment concerns an itemthat gives rise
to a book-tax difference described in 81.6011-4(b)(6) of this

chapter.

(F) Iransactions involving a brief asset holding period.

A tax statenment relates to an aspect of a transaction
involving a brief asset holding period if the statenent
concerns an itemthat gives rise to a tax credit described in

81.6011-4(b)(7) of this chapter

(iv) Exceptions--(A) Post-filing advice. A person wll

not be considered to be a material advisor with respect to a
transaction if that person does not make or provide a tax

statenent regarding the transaction until after the first tax
return reflecting tax benefit(s) of the transaction is filed

with the IRS.

(B) Publicly-filed statements. A tax statement with

respect to a transaction that includes only information about

the transaction contained in publicly-avail abl e docunents
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filed with the Securities and Exchange Comm ssion no | ater
than the close of the transaction will not be considered a tax
statenment to or for the benefit of a person described in

paragraph (c)(2)(i)(A) through (E) of this section.

(3) Mnimumfee--(i) In general. The minimumfee is

$250, 000 for a transaction if every person to whom or for
whose benefit the potential material advisor makes or provides
a tax statenment with respect to the transaction is a
corporation. The mninmumfee is $50,000 for a transaction if
any person to whom or for whose benefit a potential materi al
advi sor nmakes or provides a tax statement with respect to the
transaction is a partnership or trust, unless all owners or
beneficiaries are corporations (looking through any partners
or beneficiaries that are thensel ves partnerships or trusts),
in which case the mninmum fee is $250,000. For all other
transactions, the mnimmfee is $50,000. For purposes of
this paragraph (c)(3)(i) a corporation means a corporation

ot her than an S corporation.

(ii1) Listed transactions. For listed transactions

described in 881.6011-4(b)(2), 20.6011-4(a), 25.6011-4(a),
31.6011-4(a), 53.6011-4(a), 54.6011-4(a), or 56.6011-4(a) of
this chapter, the mninmum fees in paragraph (c)(3)(i) of this

section are reduced from $250, 000 to $25, 000 and from $50, 000
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to $10, 000.

(iii) Determ nation of fees. In determ ning whether the

m ni mum fee threshold is satisfied, all fees for services for
advi ce (whether or not tax advice) or for the inplenmentation
of a transaction that is a potentially abusive tax shelter are
taken into account. For purposes of this section, the m ninum
fee threshold nust be met independently for each transaction
that is a potentially abusive tax shelter and aggregati on of
fees anong transactions is not required. Fees for advice or

i mpl ementation include consideration in whatever form paid,
whet her in cash or in kind, for services to analyze the
transaction (whether or not related to the tax consequences of
the transaction), for services to inplenment the transaction,
for services to docunent the transaction, and for services to
prepare tax returns to the extent return preparation fees are
unreasonable in light of all of the facts and circunstances.
The RS will scrutinize carefully all of the facts and
circunstances in determ ni ng whet her consi deration received in
connection with a transaction that is a potentially abusive

tax shelter constitutes fees for purposes of this section.

(d) Definitions. For purposes of this section, the

followng terns are defined as follows:
(1) Interest. The term interest includes, but is not
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limted to, any right to participate in a transaction by
reason of a partnership interest, a shareholder interest, or a
beneficial interest in a trust; any interest in property
(including a |l easehold interest); the entry into a | easing
arrangenent or a consulting, managenent or other agreenent for
t he performance of services; or any interest in any other

i nvestnent, entity, plan, or arrangenent. The term interest
includes any interest that purportedly entitles the direct or
indirect holder of the interest to any tax consequence

(i ncluding, but not limted to, a deduction, |oss, or
adjustnment to tax basis in an asset) arising fromthe
transaction. An interest also includes informtion or
services regarding the organi zation or structure of the
transaction if the information or services are relevant to the

potential tax consequences of the transaction.

(2) Substantially simlar. The term substantially simlar

includes any transaction that is expected to obtain the sane
or simlar types of tax consequences and that is either
factually simlar or based on the sane or simlar tax
strategy. Receipt of an opinion regarding the tax
consequences of the transaction is not relevant to the
determ nati on of whether the transaction is the sane as or

substantially simlar to another transaction. Further, the
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termsubstantially simlar nmust be broadly construed in favor

of list maintenance.

(3) Person. The term person neans any person described in
section 7701(a)(1), including an affiliated group of
corporations that join in the filing of a consolidated return

under section 1501.

(4) Related party. A person is a related party with

respect to another person if such person bears a relationship

to such other person described in section 267 or 707.

(5) Tax. For purposes of this section, the termtax neans

Feder al t ax.

(6) Tax benefit. A tax benefit includes deductions,

exclusions fromgross income, nonrecognition of gain, tax
credits, adjustments (or the absence of adjustnents) to the
basis of property, status as an entity exenpt from Feder al

i ncome taxation, and any other tax consequences that may
reduce a taxpayer's Federal tax liability by affecting the
anmopunt, timng, character, or source of any item of incone,

gai n, expense, loss, or credit.

(7) Tax return. For purposes of this section, the term

tax return neans a Federal tax return and a Federal

i nformati on return.
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(8) Tax treatnent. The tax treatnent of a transaction is

the purported or clainmd Federal tax treatnent of the

transacti on.

(9) Tax structure. The tax structure of a transaction is

any fact that may be relevant to understandi ng the purported

or clained Federal tax treatnment of the transacti on.

(e) Preparation and maintenance of lists--(1) In general.

A separate |ist of persons nust be prepared and maintai ned for
each transaction that is a potentially abusive tax shelter.

However, one |ist nust be maintained for substantially simlar
transactions that are potentially abusive tax shelters. A

list may be maintained on paper, card file, magnetic nedia, or
in any other form provided the method of maintaining the |ist
enables the RS to determ ne without undue delay or difficulty

the information required in paragraph (e)(3) of this section.

(2) Persons required to be included on lists--(i) Ln

general. A material advisor is required to |ist each person
described in paragraphs (c)(2)(i)(A through (D) of this
section to whom (or for whose benefit) the material advisor
makes or provides a tax statenent with respect to a
transaction that is a potentially abusive tax shelter.
However, a material advisor is not required to list a person

descri bed in paragraph (c)(2)(i)(A) of this section if that
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person entered into, or acquired an interest in, a listed
transaction nore than 6 years before the transaction was

Iisted.

(ii) Subsequent participant. A material advisor nust |ist

any subsequent participant if the material advisor knows the
identity of that subsequent participant, and the materi al

advi sor knows that the subsequent participant either entered
into a transaction that nust be disclosed under 81.6011-4(b)
of this chapter or sold or transferred to anot her subsequent

participant an interest in that type of transaction.

(iii) Section 6111 registrant. A material advisor

required to register a transaction under section 6111 al so
must |ist each person who purchases (or otherw se acquires) an

interest in the transacti on.

(iv) Exanples. The follow ng exanples illustrate the

provi sions of this section:

Exanple 1. An investnment firm provides a tax statenment as
to a type of transaction to three taxpayers: Corporation X,
Corporation Y, and Corporation Z (all of which are C
corporations). Each taxpayer agrees to pay the investnent
firm $300,000 in connection with the transaction, and each
t axpayer engages in a separate transaction (transaction X,
transaction Y, and transaction Z, respectively). At the tine
the transactions are entered into, the investnent firm knows

or reasonably expects that the transactions will result in a
single taxable year loss of $9 mllion for Corporation X, $15
mllion for Corporation Y, and $12 mllion for Corporation Z.

The transactions do not satisfy the definitions of a
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reportable transaction under 81.6011-4(b)(2), (3), (4), (6) or
(7) of this chapter

(i) Transaction X. At the time transaction X is entered
into, the investnment firm does not know or reasonably expect
that the transaction is a reportable transaction, because the
$9 mllion | oss associated solely with transaction X does not
satisfy the $10 mllion threshold under 81.6011-4(b)(5) of
this chapter (relating to | oss transactions). Accordingly,
transaction X is not a potentially abusive tax shelter. The
investment firmis not required to maintain a list with
respect to transaction X

(ii1) Transactions Y and Z. The investnment firmsatisfies
the requirenments for being a material advisor with respect to
transaction Y and transaction Z. First, both of the
transactions are potentially abusive tax shelters with respect
to the investnent firm because the investnent firm knows, or
reasonably expects, at the tine the transactions are entered
into, that the | osses for each of Corporation Y and Z w ||
exceed the $10 million threshold and, thus, the investnent
firmknows or reasonably expects that the transactions are or
will becone reportable transactions under 81.6011-4(b)(5) of
this chapter (relating to | oss transactions). Second, the
investment firmprovides a tax statement to Corporation Y and
Corporation Z as to the transactions. Third, the investnent
firmreceives $300,000 in connection with each transaction
(viewed i ndependently of each other and w thout regard to any
ot her transaction), which exceeds the mninmumfee with respect
to each transaction ($250,000). Accordingly, the investnent
firmmust maintain a list with respect to transactions Y and
Z. Because transactions Y and Z are based on the sane or
simlar tax strategy, transactions Y and Z are substantially
simlar transactions, and the investnent firm nust keep one
list with respect to both transactions. The |ist nust contain
i nformati on about Corporation Y and Corporation Z (see
paragraph (e)(2)(i) of this section).

Exanple 2. (i) Corporation M provides a tax statenent to
Corporation N (a C corporation) describing the potential | oss
froma type of transaction. Corporation N pays Corporation M
$300, 000 for the information about that type of transaction.
Cor poration M knows that Corporation Nwll sell the
information to Taxpayer O (a C corporation) and Taxpayer P (an
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i ndi vidual ), and that Taxpayer O and Taxpayer P w ||
participate in transactions of the type that Corporation M
described to Corporation N. Corporation N, in turn, provides
a tax statenent as to that type of transaction to Taxpayer O
and Taxpayer P. Each taxpayer agrees to pay Corporation N
$250, 000 in connection with its transaction, and each taxpayer
engages in a separate transaction (transaction O and
transaction P, respectively). At the time the transactions
are entered into, both Corporation M and Corporation N know
that the transactions are or will becone reportable
transactions under 81.6011-4(b)(5) of this chapter.

(ii1) Corporation Nis a material advisor with respect to
transaction O and transaction P. First, at the tinme the
transactions are entered into, Corporation N knows that the
transactions are reportable transactions. Thus, the
transactions are potentially abusive tax shelters. Second,
Corporation N provides a tax statenent to Taxpayer O and
Taxpayer P as to the transactions. Third, Corporation N
recei ves $250,000 in connection with transaction O and
transaction P (each viewed i ndependently of any other
transaction), which equals or exceeds the mninumfee for
t hose transactions ($50,000 and $250, 000, respectively).
Accordi ngly, Corporation N nust keep a |list with respect to
transaction O and transaction P. The |ist nust contain
i nformati on about Taxpayer P (see paragraph (e)(2)(i) of this
section). Because transactions O and P are based on the sane
or simlar tax strategy, transactions O and P are
substantially simlar transactions, and Corporation N nust
keep one list with respect to both transactions. The I|ist
must contain information about Taxpayer O and Taxpayer P (see
(e)(2) (i) of this section).

(iii) Corporation Ms tax statenment to Corporation N
constitutes a potentially abusive tax shelter under paragraph
(b)(2)(C) of this section. Corporation Mtransferred
information to Corporation N regarding the potential tax
consequences of a type of transaction that, if entered into
and if the relevant thresholds are net, would be a reportable
transaction described in 81.6011-4(b)(5). |In addition,
Corporation M knew that Corporation N would transfer that
information to anot her person. Corporation Mis a materi al
advi sor with respect to that potentially abusive tax shelter.
Corporation M mde a tax statenment to Corporation N and
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Corporation M received $300,000 in connection with the
potentially abusive tax shelter, which exceeds the m ninmumfee
for that transaction ($250,000). Accordingly, Corporation M
must keep a list with respect to that potentially abusive tax
shelter. The list nust contain information with respect to
Corporation N (see paragraph (e)(2)(i) of this section). The
list must also contain information about Taxpayer O and
Taxpayer P because Corporation Mknows the identity of
Taxpayer O and Taxpayer P, and Corporation M knows that
Taxpayer O and Taxpayer P entered into transaction O and
transaction P, respectively (see paragraph (e)(2)(ii) of this
section).

(3) Contents--(i) In general. Each list nust contain the
follow ng information—-
(A) The name of each transaction that is a potentially

abusive tax shelter and the registration nunber, if any,

obt ai ned under section 6111;

(B) The TIN (as defined in section 7701(a)(41)), if any,
of each transaction;

(C) The name, address, and TIN of each person required to
be on the |ist;

(D) If applicable, the number of units (i.e., percentage
of profits, nunber of shares, etc.) acquired by each person
required to be included on the list, if known by the materi al

advi sor;

(E) The date on which each person required to be included

on the list entered into each transaction, if known by the
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mat eri al advi sor;

(F) The ampunt invested in each transaction by each
person required to be included on the list, if known by the

mat eri al advi sor;

(G A detailed description of each transaction that
descri bes both the tax structure and its expected tax

treat nent;

(H A summary or schedul e of the tax treatnment that each
person is intended or expected to derive fromparticipation in

each transaction, if known by the material advisor;

(1) Copies of any additional witten materials, including
tax anal yses or opinions, relating to each transaction that
are material to an understanding of the purported tax
treatnment or tax structure of the transaction that have been
shown or provided to any person who acquired or may acquire an
interest in the transactions, or to their representatives, tax
advi sors, or agents, by the material advisor or any related
party or agent of the material advisor. However, a material
advisor is not required to retain earlier drafts of a docunent
provided the material advisor retains a copy of the final
docurment (or, if there is no final docunment, the nobst recent

draft of the docunent) and the final docunent (or npbst recent
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draft) contains all the information in the earlier drafts of
such document that is material to an understandi ng of the
purported tax treatnment or the tax structure of the

transacti on; and

(J) For each person required to be on the list, if the
interest in the transaction was not acquired fromthe materi al
advi sor maintaining the list, the name of the person from whom

the interest was acquired.
(ii) [Reserved].

(f) Retention of lists. Each material advisor nust

mai ntain the |ist described in paragraph (e) of this section
for seven years following the earlier of the date on which the
mat eri al advisor |ast nmade a tax statenent relating to the
transaction, or the date the transaction was entered into, if
known. |If the material advisor required to prepare, nmmintain,
and furnish the list is a corporation, partnership, or other
entity (entity) that has dissolved or |iquidated before

conpl etion of the seven-year period, the person responsible
under state law for winding up the affairs of the entity nust
prepare, maintain and furnish the list on behalf of the
entity, unless the entity submts the list to the Ofice of
Tax Shelter Analysis (OTSA) within 60 days after the

di ssolution or liquidation. |If state |aw does not specify any
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person as responsible for winding up the affairs, then each of
the directors of the corporation, the general partners of the
partnership, or the trustees, owners, or nenbers of the entity
are responsi ble for preparing, maintaining and furnishing the
list on behalf of the entity, unless the entity submts the
list to the Ofice of Tax Shelter Analysis (OTSA) within 60
days after the dissolution or |iquidation. The responsible
person nust al so provide notice to OTSA of such dissolution or
liquidation within 60 days after the dissolution or
liquidation. The list and the notice provided to OTSA may be
sent to: IRS LM PFTG OTSA, Large & M d-Size Business Division,
1111 Constitution Ave., NW, Washi ngton, DC 20224, or to such

ot her address as provided by the Comm ssioner.

(g) Furnishing of lists--(1) In general. Each materi al

advi sor and person responsible for maintaining a |list of
persons must, upon written request by the IRS, furnish the
list to the IRS within 20 days fromthe day on which the
request is provided. The request is not required to be in the
formof an admi nistrative sumons. The list may be furnished
to the IRS on paper, card file, magnetic nedia, or in any
other form provided the nethod of furnishing the |ist enables
the IRS to determ ne without undue delay or difficulty the

information required in paragraph (e)(3) of this section.
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(2) Clainms of privilege—- (i) In any case in which an

attorney or federally authorized tax practitioner within the
meani ng of section 7525 is required to maintain a list with
respect to a transaction that is a potentially abusive tax
shelter, and that person has a reasonabl e belief that
information specified in paragraph (e)(3)(i)(l) required to be
furni shed under this paragraph (g) is protected by the
attorney-client privilege or by the confidentiality privil ege
of section 7525(a), the attorney or federally authorized tax
practitioner nust still maintain the |list of persons pursuant
to the requirenents of this section. When the list is
requested by the IRS, as provided in paragraph (g)(1) of this
section, the material advisor may assert a privilege claimas
to the informati on specified in paragraph (e)(3)(i)(l) subject

to the requirenents of this paragraph (g)(2).

(ii1) The claimed privilege nmust be supported by a
statenment that is signed by the attorney or federally
aut horized tax practitioner under penalties of perjury, nust
identify and describe (as set forth in this paragraph (g)(2))
t he nature of each docunent that is not produced which wll
allowthe RS to determ ne the applicability of the privilege
or protection clainmed, wthout revealing the privileged

information itself, and nust include the follow ng
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representations with respect to each docunent for which the

privilege is clained--

(A) Specifically represent that the informati on was a
confidential practitioner-client conmunication and, in the
case of information which a federally authorized tax
practitioner clains is privileged under section 7525, that the
omtted informati on was not part of tax advice that
constituted the pronotion of the direct or indirect
participation of a corporation in any tax shelter (as defined
in section 6662(d)(2)(Q(iii)); and

(B) Specifically represent that to the best of such
person’s know edge and belief, that the person and all others
in possession of the omtted information did not disclose the

omtted information to any person whose receipt of such

information would result in a waiver of the privilege.
(iii) Ildentification and description of a docunent

i ncludes, but is not limted to--

(A) The date appearing on such docunent or, if it has no
date, the date or approxi mte date that such docunment was

creat ed;

(B) The general nature, description and purpose of such

document and the identity of the person who signed such
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docunment, and, if it was not signed, the identity of each

person who prepared it; and

(C) The identity of each person to whom such docunment was
addressed and the identity of each person, other than such
addressee, to whom such docunment, or a copy thereof, was given

or sent.

(h) Designation agreenments. If nore than one materi al

advisor is required to maintain a list of persons, in
accordance with paragraph (e) of this section, for a
potentially abusive tax shelter, the material advisors nmay
designate by witten agreenment a single material advisor to
mai ntain the list or a portion of the list. The designation
of one material advisor to maintain the |ist does not relieve
the other material advisors fromtheir obligation to furnish
the list to the RS in accordance with paragraph (g)(1) of
this section, if the designated material advisor fails to
furnish the list to the IRSin a tinmely manner. A materi al
advisor is not relieved fromthe requirement of this section
because a material advisor is unable to obtain the list from
any designated material advisor, any designated materi al

advi sor did not maintain a list, or the |list maintained by any

desi gnated material advisor is not conplete.

(i) Procedure for obtaining rulings. A person my submt

-93-



a request to the IRS for a ruling as to whether a specific
transaction will be considered a potentially abusive tax

shel ter for purposes of this section and whether that person
is a material advisor with respect to that transaction. |If
the request fully discloses all relevant facts relating to the
transaction (including all facts relevant to the person’s
relationship to such transaction), then the requirenent to

mai ntain a list shall be suspended for that person during the
period that the ruling request is pending and for 60 days
thereafter; however, if it is ultimately determ ned that the
transaction is a potentially abusive tax shelter and that the
person is a material advisor with respect to that transaction,
t he pendency of such a ruling request shall not affect the
requirenent to maintain the list, nor shall it affect the
persons required to be included on the list (including persons
who acquired interests in the potentially abusive tax shelter
prior to and during the pendency of the ruling request), or
the other information required to be included as part of the

list.

(j) Effective date. This section applies to any

transaction that is a potentially abusive tax shelter entered
into, or any interest acquired therein, on or after February

28, 2003. However, this section shall apply to any
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transaction that was entered into, or in which an interest was
acqui red, after February 28, 2000, if the transaction becones
a potentially abusive tax shelter on or after February 28,
2003, because it is a |listed transaction as defined in
81.6011-4 of this chapter, and is subject to disclosure under
81.6011-4 of this chapter. This section also shall apply to
any transaction that was entered into, or in which an interest
was acquired, after January 1, 2003, if the transaction
becomes a |isted transaction as defined in 81.6011-4 of this
chapter and is subject to disclosure under 8820.6011-4,
25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4 or 56.6011-4 of
this chapter. The rules in 8301.6112-1T as contained in 2002-
45 | .R. B. 826 (see 8601.601(d)(2) of this chapter) apply only
to a transaction entered into, or an interest acquired
therein, on or after January 1, 2003, and before February 28,
2003, if the transaction is a listed transaction as defined in
81.6011-4 of this chapter or a section 6111 tax shelter

O herwi se, the rules that apply with respect to any
transaction that is a potentially abusive tax shelter entered
into, or any interest acquired therein, before January 1,

2003, are contained in 8301.6112-1T in effect prior to January
1, 2003 (see 26 CFR part 301 revised as of April 1, 2002).

Additionally, the IRS will not ask to inspect any list for a
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potentially abusive tax shelter that is entered into, or any

interest acquired therein, on or after January 1, 2003, until
June 1, 2003, unless the potentially abusive tax shelter is a
listed transaction as defined in 81.6011-4 of this chapter or

a transaction that is a section 6111 tax shelter.
8301.6112-1T [ Renpved]
Par. 26. Section 301.6112-1T is renoved.

PART 602—- OVB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON

ACT

Par. 27. The authority citation for part 602 continues to read

as follows:
Aut hority: 26 U.S.C. 7805.
Par. 28. In 8602.101, paragraph (b) is anmended as foll ows:
1. The followng entries to the table are renoved:

8§602. 101 OMB Control nunbers.

(b) * * %
CFR part or section where Current OVB
identified and described control No.
* * * * *
1. 600 L- AT, o 1545- 1685

* * % *x %
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301, B611d- 2. . 1545- 0865
1545-1687

301, B6112- AT, . . 1545- 1686

* * * * *

2. The following entries are added in nunerical order to

t he tabl e:

8602. 101 OVB Control nunbers.

* * % *x %
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(b) * * %

CFR part or section where Current OVB
identified and described control No.
* * * * *

1. B0 L d- 4. . e 1545- 1685
* * * * *

301, B11d- 2. . . 1545- 0865

1545- 1687

301, 6112- 1. . . 1545- 1686

* * *x k% %

/s/ David A. WMder

Assi stant Deputy Conmm ssioner of Internal

Revenue

Approved: February 26, 2003

/s/ Panela F. d son

Assi stant Secretary of the Treasury



